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and 17 Other Ministries

1.0 Summary

Public participation in environmental decision-making
is at the heart of Ontario’s Environmental Bill of Rights,
1993 (EBR Act). Recognizing that the people of Ontario
have a common goal to protect, conserve and restore
the natural environment for the benefit of present

and future generations, and that the people should
have means to ensure that this goal is achieved, the
government adopted the EBR Act 30 years ago to give
Ontarians the right to participate in, and hold govern-
ment accountable for, its environmentally significant
decisions. It does so by:

* mandating that the government consider the
environmental protection purposes of the
EBR Act when it makes decisions that affect the
environment;

* providing opportunities for Ontarians to
comment on government proposals that could
have a significant effect on the environment;

e providing public access to the justice system to
protect the environment; and

e protecting employees who exercise their
environmental rights in the workplace.

Appendix 1 shows a glossary of terms related to the
EBR Act.

We have been responsible for reporting annually on
the operation of the EBR Act since 2019, and this is our
fifth report. It reports on the public’s use of its environ-
mental rights from April 1, 2022, to March 31, 2023,
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and presents findings about the ministries’ compliance
with and implementation of the EBR Act, based on our
criteria (set out in Appendix 2).

There are 18 ministries subject to the EBR Act.
Figure 1 lists how we refer to them in this report and
Appendix 3 identifies which of the Act’s obligations
each ministry must meet. The laws and instruments
that are subject to the EBR Act are listed in Appendi-
ces 4 and 5, respectively.

We share our key findings on ministries’ compliance
with and implementation of the EBR Act in Sections 4
to 10 and summarize them in Figure 2. These sec-
tions highlight areas in which ministries did not fully
meet their obligations under the EBR Act based on
our audit criteria, and set out our recommendations
for more effectively implementing the EBR Act. Our
findings on each individual prescribed ministry are
presented in ministry report cards, along with a com-
parison with results from past years, in Appendix 6.
We summarize ministries’ progress in implementing
processes to ensure their compliance with the EBR Act
in Section 11. We report on action needed to keep the
EBR Act’s coverage up to date in Section 12. We fol-
lowed up on the status of actions taken by ministries
to put into practice recommendations from our past
reports and include our findings in Section 13.

Overall Conclusions

Over the last five years, we have reported on and made
recommendations to address problems with how



Figure 1:The Prescribed Ministries®

Source of data: 0. Reg. 73/94, made under the Environmental Bill of Rights, 1993, and government Orders-in-Council issued in 2022
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1. Ministries are presented generally in order of the historical volume of their activities (or their predecessor ministries’ activities) under the Environmental Bill of

Rights, 1993.

2. InJune 2022, the Ministry of Northern Development, Mines, Natural Resources and Forestry was divided into three separate ministries: the Ministry of Natural
Resources and Forestry, the Ministry of Northern Development and the Ministry of Mines. In this report, we present our findings related to the work of each of the

three ministries separately.

3. The Technical Standards and Safety Authority posts notices related to the Technical Standards and Safety Act, 2000 on behalf of the Ministry of Public and Business

Service Delivery.

4. Prior to June 2022, the Ministry of Tourism, Culture and Sport was named the Ministry of Heritage, Sport, Tourism and Culture Industries.
5. Prior to June 2022, the Ministry of Labour, Immigration, Training and Skills Development was named the Ministry of Labour, Training and Skills Development.

ministries have consulted the public about important
environmental decisions and carried out their other
EBR Act responsibilities. While we have seen some
minor improvements over this time, we have continued
to find significant problems each year, particularly with
lack of consultation—or meaningful consultation—on
important environmental decisions.

In 2022/23, the Ontario government failed to
meaningfully follow the EBR Act when it made sweep-
ing legislative and regulatory changes to meet its
housing supply goals. In responding to a housing
affordability crisis, the government, led by the

Municipal Affairs Ministry, made key changes quickly
and without adequate public consultation. These
changes affected conservation authorities, heritage
protection, municipal parkland and infrastructure,
wetlands, regional planning and planning appeal
rights. They also opened up environmentally sensitive
lands in the Greenbelt for housing development (but
announced reversal of this decision 10 months later, in
September 2023).

While the Municipal Affairs, Natural Resources
and Environment Ministries gave notice of proposed
changes through the Environmental Registry, their
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Figure 2: Summary of Ministry Report Card Results under the Environmental Bill of Rights, 1993 for 2022/23
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3. Technical Standards and Safety Authority.




chosen approach to consultation did not meet the
minimum requirements of the EBR Act and did not
respect the Act’s purposes. For example:

* These Ministries posted four proposal notices
for Bill 23, the More Homes Built Faster Act,
2022, but the bill was passed before the end
of the public consultation period. This means
these Ministries could not have considered all
of the comments they received on Bill 23 before
final decisions were made. Also, the housing-
related proposal notices were posted one day
after municipal elections were held across the
province. Although these proposals significantly
affect Ontario municipalities, many new muni-
cipal councils were not even sworn in, let alone
able to submit comments, before some of the
decisions were made.

¢ The Municipal Affairs Ministry’s Greenbelt pro-
posal notices lacked key information and, in
some cases, included inaccuracies. Also, because
of the short timeline for the Greenbelt changes,
the Ministry could not complete a comprehen-
sive analysis of all of the more than 35,000
comments in time to fully inform its decision-
making. Before posting the proposal notices
on the Environmental Registry, Ministry staff
had cautioned political decision-makers that
many stakeholders, including municipalities,
would not be able to provide comprehensive
responses in a 30-day window and that the
proposed timeline to finalize changes to the
Greenbelt immediately after the consulta-
tion period would not allow for substantive
revisions to the proposal.

¢ The Natural Resources Ministry did not consult
Ontarians about the repeal of the Duffins Rouge
Agricultural Preserve Act, 2005, which was
intended to permanently restrict the use of land
in the Duffins Rouge Agricultural Preserve to
agriculture. Instead, the Ministry relied on the
Municipal Affairs Ministry’s flawed Greenbelt
consultation.

The actions taken by the government demonstrate

its intent not to respect and use public consultation

as a source of input into its decision-making. Full and
open consultation can give the government a better
understanding of the costs, benefits and impacts of
the proposals from commenters with different know-
ledge, experience and perspectives, as well as ideas
for other—potentially more effective—approaches

to achieve the government’s policy aims. It can also
lead to greater public acceptance of the govern-
ment’s decisions.

When municipalities, organizations and individuals
take the time to comment on proposals, they expect and
deserve that the ministry will give their thoughts, sug-
gestions and expertise due consideration before making
its final decision. This is each Ontarian’s right under the
EBR Act. But in these consultations, the government did
not fulfill its obligations to the people of Ontario.

We also found other significant issues with minis-
tries’ implementation of the EBR Act in 2022/23. In
particular:

¢ The Energy Ministry again did not consult
Ontarians about two environmentally sig-
nificant policies. In one case, in July 2023,
the Ministry released a new energy plan called
Powering Ontario’s Growth — Ontario’s Plan for
a Clean Energy Future. This plan committed to
supporting a new large-scale nuclear station,
advancing three more small modular reactors,
and developing new transmission lines in north-
ern and eastern Ontario. However, the Ministry
did not consult Ontarians about the overall plan
or the specific projects under it. In a second case,
in 2022, the Ministry modified its Conserva-
tion and Demand Management Framework for
electricity conservation programs, adding new
programs and expanding some existing ones,
again without consulting the public.

° Ontarians were not given clear or complete
information about some proposals. This year
we again noted issues with proposal notices that
ministries posted on the Environmental Registry.
In particular, ministries did not always give clear
or complete descriptions of their proposals, or of
the environmental implications of the proposals.
For example, we found:



e The Mining Ministry told the public that it
did not expect any environmental impacts
from proposed changes to the Mining Act.
Subject to regulatory amendments still to be
developed, these changes would end the Min-
istry’s technical review of mine closure plans
and replace it with upfront certification by a
“qualified person,” change the standards for
mine rehabilitation and remediation, enable
the Minister to issue orders allowing mining
companies to defer parts of their closure plans,
and allow for phased financial assurance.

The Ministry did not explain in the proposal
notices how it arrived at its conclusion that the
proposed legislative amendments would have
no environmental impacts.

o The Energy Ministry did not fully explain its
proposal to create a voluntary Clean Energy
Credits Registry, which would allow compan-
ies to buy credits for the electricity they use
from the Ontario grid and claim that they use
only “clean energy.” Further, the Ministry did
not explain whether or how the design of this
Registry would help Ontario meet its climate
goals or support investment in new non-emit-
ting electricity generation.

e The Natural Resources Ministry knew there
was a risk that changes to the Conservation
Authorities Act and regulations in support
of the government’s Housing Supply Action
Plan could have negative environmental
impacts. However, it did not identify any
potential environmental impacts in its pro-
posal notice and told the public that the
anticipated environmental consequences
would be “neutral.”

The Environment and Natural Resources Min-
istries again failed to respect the EBR Act’s
application timelines. The EBR Act requires
ministries to respond to applicants within speci-
fied timelines, but the Environment Ministry was
117 days late informing one set of applicants that
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it would not undertake their requested investi-
gation (taking 177 days to do so instead of the
required limit of 60 days). This is similar to our
findings in 2022. The Natural Resources Ministry
also missed EBR Act deadlines in an ongoing
application for investigation. The Environment
Ministry also made no progress in completing

a review of the EBR Act that it agreed to under-
take in 2011—well over a decade ago.

¢ The Environment Ministry, which is respon-

sible for administering the EBR Act, is still not
fulfilling all of its unique responsibilities. In
particular, the Ministry is obligated to provide
educational programs to the public about

the Act, but has done little since it was given this
responsibility in 2019. In 2022/23, the Ministry
offered no educational programs other than a
series of social media posts repeated from 2021,
and had no plans to offer anything else.

Despite these issues, our audit found some
improvements by ministry staff in their day-to-day
implementation of the EBR Act. In particular, several
ministries have taken steps to increase staff awareness
and understanding of the EBR Act by creating training
materials and providing staff training, and have put in
place new or updated procedures to help them imple-
ment the Act more effectively.

This report contains eight recommendations, with
13 action items, to address our audit findings.

The government respects and takes our legal obliga-
tions under the Environmental Bill of Rights, 1993
(EBR Act) seriously. The Ministry of the Environ-
ment, Conservation and Parks is committed to

continuously improving our own performance at
implementing the EBR Act, and the Ministry will
also continue to support consistent and effective
implementation of the EBR Act across government.



We appreciate the Auditor General’s report and
will consider these recommendations to inform
further work in this area.

2.0 Background

2.1 Overview of the Environmental
Bill of Rights, 1993

The Environmental Bill of Rights, 1993 (EBR Act) gives
the people of Ontario rights that are formally pro-
tected by law. The EBR Act recognizes that, while the
provincial government has the primary responsibility
for protecting the natural environment, the people of
Ontario have the right to participate in the govern-
ment’s decision-making about the environment and to
hold the government accountable for those decisions.

The purposes of the EBR Act are to achieve the fol-
lowing by the means provided in the Act:

e protect, conserve and, where reasonable, restore

the integrity of the environment;

e provide sustainability of the environment; and

* protect the right to a healthful environment.

To that end, the EBR Act sets out requirements for
Ontario government ministries and legal rights for
Ontarians, including:

¢ Statements of Environmental Values (State-

ments): The EBR Act requires each of the 18
prescribed ministries (see Figure 1) to develop
and publish a Statement that explains how the
ministry considers the purposes of the EBR Act
when it makes decisions that may significantly
affect the environment. A Statement is meant to
guide ministries in integrating environmental
values with social, economic and scientific
considerations as part of the decision-making
process, which should lead to better outcomes
for the environment. Under the EBR Act, the
ministries must consider their Statements when
making environmentally significant decisions.

¢ Public notice and consultation through

the Environmental Registry: The EBR Act

establishes the Environmental Registry
(ero.ontario.ca), a website that gives the public
access to information about environmentally
significant proposals and decisions made by
government ministries, as well as other environ-
mental matters. The EBR Act requires prescribed
ministries to use the Environmental Registry

to give notice and consult the public about pro-
posed policies, acts, regulations and instruments
(permits, licences, approvals, and other author-
izations and orders) that are environmentally
significant. Under the EBR Act, the ministries
must consider the public’s comments and give
prompt notice of their decisions on the propos-
als, including an explanation of the effect of
public participation, if any, on the decision. See
Figure 3 for a description of the EBR Act’s public
consultation process.

¢ Applications for review: The EBR Act gives

residents of Ontario the right to submit appli-
cations to a prescribed ministry—asking it to
review existing laws, policies, regulations or
instruments, or review the need for new laws,
policies or regulations—to protect the environ-
ment. A minister must consider the request
according to factors set out in the EBR Act and
determine whether the public interest warrants
the requested review.

¢ Applications for investigation: The EBR Act

gives residents of Ontario the right to ask a
ministry to investigate alleged contraventions
of certain environmental laws, regulations and
instruments. A minister has a duty to investigate
all matters raised in an application for inves-
tigation to the extent the minister considers
necessary. A minister does not need to investi-
gate if they find that the application is frivolous
or vexatious, the alleged contravention is not
serious enough to warrant an investigation, or
the alleged contravention is not likely to cause
harm to the environment. The minister is also
not required to duplicate an ongoing or com-
pleted investigation.


http://ero.ontario.ca
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Figure 3: Public Consultation Process under the Environmental Bill of Rights, 1993
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1. There are some exceptions to this requirement. For example, ministries are not required to post notices for proposals that form part of or give effect to a government
budget, or for permits and approvals that represent a step to implement a decision made under the Environmental Assessment Act. This requirement also does not

apply to proposals that are mostly financial or administrative.

2. Ministries must consider allowing more time for public consultation. More time should be given where, for example, the matter is complex, the level of public interest

is high, or other factors warrant more time for informed public input.

* Appeals, lawsuits and whistleblower protec-
tion: The EBR Act gives residents of Ontario the
right to seek leave to appeal (that is, permission
to challenge) government decisions on certain
instruments, as well as the right to sue for
harm to the environment or a public resource.
It also protects employees who exercise their
environmental rights from employer reprisals
(“whistleblower” protection).

Not all requirements of the EBR Act apply to every

prescribed ministry. For example, the requirement to
respond to applications for review applies to only 12

of the 18 prescribed ministries. (See Appendix 3 for a
summary of the requirements that apply to each pre-
scribed ministry.)
There are two regulations under the EBR Act, which
set out:
¢ which ministries are subject to the EBR Act
requirements (see Appendix 3);
¢ which laws are subject to the EBR Act (see
Appendix 4); and
¢ which instruments are subject to the EBR Act
(see Appendix 5).
The Environment Ministry administers the EBR Act
and its regulations.




2.2 Why the EBR Act Is Important for
the People of Ontario

The EBR Act gives Ontarians special rights to
participate in the government’s environmental
decision-making, with the goal of creating better pro-
tections for the environment.

When members of the public take part in gov-
ernment environmental decision-making, they can
improve the quality of decisions—and the outcomes
for the environment. Public feedback gives decision-
makers more information and perspectives from
different sources, including local and Indigenous trad-
itional knowledge.

Other benefits of public participation can include
greater transparency and government accountability
for its decision-making, greater public awareness of
issues and acceptance of decisions, and better imple-
mentation of decisions.

Since the EBR Act came into force in 1994, public
consultation through the Environmental Registry has
helped better inform and improve many government
environmental decisions, ranging from broadscale deci-
sions on provincial policies and laws (such as source
water protection policies, transit planning guidelines
and an overhaul of endangered species legislation) to
more site-specific decisions (such as permits issued to
companies allowing them to take water).

Similarly, Ontarians have successfully used the
EBR Act’s application for review process to prompt
ministries to improve environmental laws and poli-
cies. For example, applications have led to stronger
rules for rehabilitating aggregate pits and quarries,
the development of a provincial agricultural soil
health strategy, improved sewage management in
provincial parks and an end to the hunting of snap-
ping turtles (an at-risk species).

Since our last annual report, the EBR Act’s applica-
tion for investigation process enabled Ontarians to
bring the Environment Ministry’s attention to a ware-
house that was not complying with its Environmental
Compliance Approval for sewage works when washing
vehicles in its parking lot. Their application led the

Ministry to take action to bring the company into com-
pliance, helping to protect a local waterbody.

Also since our last report, the EBR Act’s leave to
appeal rights enabled one Ontario resident to chal-
lenge the Environment Ministry’s decision to issue an
approval for a solid waste transfer facility, due to the
compliance history of the persons involved in operating
the facility. This process led the Ministry to revoke the
approval. Without the EBR Act, this Ontarian would
not have had access to the Ontario Land Tribunal to
voice their concerns.

2.2.1 Why Ministries Must Uphold Their
EBR Act Requirements

For Ontarians to exercise their rights under the
EBR Act, prescribed ministries must do their part,
acting in the spirit of the EBR Act. When ministries do
not comply with their obligations under the EBR Act,
or when ministries make decisions in a way that goes
against the purposes of the EBR Act, members of the
public cannot fully exercise their rights to participate in
environmental decision-making. Without meaningful
public consultation, Ontario—the public, the minis-
tries making the decisions and the environment—risks
losing the potential benefits of that participation.
Consulting the public before making decisions can
also save time and money. In some cases, a rush to pass
or amend laws with minimal or no public consultation
can delay putting the new provisions in action. For
example, in 2020, the Municipal Affairs Ministry did
not consult the public about increasing the Minister’s
powers related to zoning orders before the Legislature
passed Bill 197. After Bill 197 was enacted, the Ministry
opened up consultation on the use of these ministerial
powers, stating it would consider the feedback and
“determine whether changes should be made to the
provisions of section 47 of the Planning Act enacted
by Bill 197.” If the Ministry had consulted the public
before enacting Bill 197, this feedback could have
informed the Ministry’s approach to zoning orders
and determined the need for any legislative changes.
Ministries’ failure to consult under the EBR Act has also



resulted in lawsuits—in 2018 over the cancellation of
the cap and trade program, and in 2020 over the enact-
ment of Bill 197—requiring the ministries to spend
time and money defending their actions in court.

Justice Corbett of the Divisional Court noted that
the EBR Act “requires a government that has decided
to do something that impacts on the environment to
slow down its process, take the time for public par-
ticipation and then consider what it wishes to do in
light of the public input that it receives. The [EBR Act]
would be rendered largely nugatory if a government
could ignore its requirements because the government
has already made up its mind, prior to public partici-
pation, and will not listen to or consider public input
in respect to its proposal.”

2.3 Use of the EBR Act’s Tools in
2022/2023

Between April 1, 2022, and March 31, 2023:

* Public notice and consultation through the
Environmental Registry: Ontario ministries
used the Environmental Registry to consult the
public about over 1,350 proposals for acts, poli-
cies, regulations and instruments that could
have a significant effect on the environment
(for details about the numbers and types of
notices posted on the Environmental Registry
in 2022/23, see Appendix 7). Members of the
public submitted over 117,000 comments on pro-
posals for the ministries to consider.

* Applications for review and investigation:
Members of the public submitted three new
applications for investigation to ask certain min-
istries to investigate alleged contraventions of
environmental laws, and ministries concluded
two of those, as well as two previously submit-
ted applications. No new applications for review
were submitted, and ministries did not conclude
any reviews undertaken in previous years.
(Details about the use of application rights in
2022/23, as well as summaries of all concluded
applications, are found in Appendices 8 and 9.
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Our findings on the ministries’ handling of appli-
cations are detailed in Section 9.)

° Appeals: Members of the public filed six applica-
tions for leave to appeal (that is, permission to
challenge) five Environment Ministry decisions
to issue certain instruments. The Ontario Land
Tribunal granted leave to two applicants for the
same decision. It dismissed three applications
without granting leave, finding in each case that
the applicants had failed to satisfy the EBR Act
leave to appeal test. The Tribunal refused to
accept the sixth application because it was not
filed by the statutory 15-day deadline. (See
Appendix 10 for further details about the use
of appeal rights, as well as court actions and
whistleblower protection in 2022/23.)

3.0 Audit Objective and Scope

Our audit objective was to assess whether the
Environmental Bill of Rights, 1993 (EBR Act) operated
effectively during the 2022/23 reporting year (April 1,
2022, to March 31, 2023), including whether the min-
istries prescribed under the EBR Act:

e carried out their duties in accordance with the
requirements and purposes of the EBR Act and
its regulations; and

¢ have effective systems and processes in place
that accord with the requirements and purposes
of the EBR Act and its regulations.

The EBR Act requires us to report annually on the
operation of the Act. This includes reporting on Ontar-
ians exercising their rights (for example, using the
Environmental Registry of Ontario and submitting
applications for review and investigation) and pre-
scribed ministries implementing the EBR Act.

For the EBR Act to be effective, ministries must
conduct their work with the Act’s purposes in mind.
To meet our legislated reporting requirement, our
audit assessed not only whether prescribed ministries
complied with the minimum legal requirements of the
EBR Act, but also whether the ministries contributed to



the effective operation of the Act by performing their
duties, including exercising their discretion, in a way
that was consistent with the Act’s purposes.

In planning for our work, we identified the audit
criteria (see Appendix 2) we would use to address
our audit objective. These criteria were established
based on a review of applicable legislation, policies
and procedures, internal and external studies, and
best practices. Senior management reviewed and
agreed with the suitability of our objectives and asso-
ciated criteria.

As an annual audit, our work followed up on many
recommendations in our past reports related to compli-
ance with and implementation of the EBR Act. We also
followed up on recommendations made in our 2019,
2020 and 2021 reports that did not directly relate to
compliance with and implementation of the EBR Act, to
determine whether they were put into practice.

We conducted our audit between January 2023
and August 2023. We obtained written representation
from ministries’ senior management that, effective
November 21, 2023, they had provided us with all the
information they were aware of that could significantly
affect the findings or the conclusion of this report.

We conducted our audit work at our office in
Toronto. Our work involved meetings, discussions
and correspondence with staff at the Environment
Ministry, including the Environmental Bill of Rights
Office within the Environment Ministry, as well as
staff at other prescribed ministries. During our audit,
we assessed relevant information, including but not
limited to:

¢ the public’s and prescribed ministries’ use of

the EBR Act’s tools, including use and oper-
ation of the Environmental Registry of Ontario
(Registry);

e prescribed ministries’ policies and procedures

for complying with the EBR Act;

¢ documentation related to the coverage of the

EBR Act under the Act’s two regulations;

¢ documents and other information about

environmentally significant proposals and

decisions that came to our attention for which
ministries did not give appropriate notice on
the Registry;

¢ all notices for policies, acts, regulations and a
sample of notices for instruments, as well as all
voluntary proposal and decision notices, bul-
letins, exception notices and appeal notices,
posted on the Registry in 2022/23;

* ministries’ documentation (where it existed)
of how they considered their Statements of
Environmental Values and public comments
when making decisions about a sample of
proposals for policies, acts, regulations and
instruments;

¢ documentation related to applications for review
and applications for investigation that were
ongoing, or that ministries concluded (either
denied or completed) in 2022/23, including
materials submitted by the applicants, minis-
tries’ documentation related to their handling
of and decisions on the applications, and other
research as necessary;

* measures taken by the Environment Ministry to
provide educational programs and general infor-
mation about the EBR Act to the public, and to
operate the Registry; and

® actions taken by the prescribed ministries in
response to recommendations made in our 2019,
2020 and 2021 reports on the operation of the
EBR Act.

We conducted our work and reported on the results
of our examination in accordance with the applicable
Canadian Standards on Assurance Engagements—
Direct Engagements issued by the Auditing and
Assurance Standards Board of the Chartered Profes-
sional Accountants of Canada. This included obtaining
areasonable level of assurance.

The Office of the Auditor General of Ontario applies
the Canadian Standard on Quality Management
and, as a result, maintains a comprehensive quality
control system that includes documented policies
and procedures with respect to compliance with rules



of professional conduct, professional standards and
applicable legal and regulatory requirements.

We have complied with the independence and
other ethical requirements of the Code of Professional
Conduct of the Chartered Professional Accountants of
Ontario, which are founded on fundamental principles
of integrity, objectivity, professional competence and
due care, confidentiality and professional behaviour.

4.0 No Meaningful Consultation
on the Government’s Proposals

Intended to Increase Housing
Supply

On October 25, 2022, the Ontario government
released its third Housing Supply Action Plan (Housing
Supply Action Plan 3.0), along with a sweeping series
of changes to policies, acts and regulations to support
its goal of increasing housing supply by 1.5 million new
units by 2031. Forty-eight initiatives across multiple
ministries were proposed to remove barriers, stream-
line approvals and unlock more lands for housing.
Four ministries—Municipal Affairs, Natural Resources,
Environment and the Ministry of Citizenship and Multi-
culturalism—collectively posted 14 proposal notices on
the Environmental Registry of Ontario (Registry) for
consultation related to these initiatives (see Figure 4).
The legislative proposals were made through Bill 23,
the More Homes Built Faster Act, 2022, which was
introduced on October 25 and passed on November 28,
2022. (A timeline of actions is found in Appendix 11.)
Ten days after posting the 14 housing-related pro-
posals, on November 4, 2022, the Municipal Affairs
Ministry posted four more notices proposing changes
to the Greenbelt (Figure 5). The Greenbelt is an area
of about 2 million acres in southern Ontario that
is protected from urban development. It includes
the Niagara Escarpment, the Oak Ridges Moraine,
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productive agricultural land, and natural features such
as wetlands, forests, valleylands and wildlife habitat.
The Greenbelt proposal notices included proposals to
remove or re-designate 15 protected sites, including
the Duffins Rouge Agricultural Preserve in Pickering as
well as land within the Oak Ridges Moraine, to facili-
tate 50,000 houses to be built on the lands, and to add
13 urban river valley areas and a portion of the Paris
Galt Moraine to the Greenbelt. The Greenbelt changes
were adopted on December 14, 2022. In September
2023, the government announced it would reverse the
changes it made to the Greenbelt 10 months earlier.
(For more on the Greenbelt decisions, see our August
2023 Special Report on Changes to the Greenbelt.)
Although ministries posted a total of 18 proposal
notices on the Environmental Registry related to the
government’s Housing Supply Action Plan 3.0 and
Greenbelt changes, we found that the ministries did
not meaningfully consult the public on these proposals.
In particular, we found that:
¢ the ministries did not give the public complete or
accurate information about individual proposals
or about the combined effect of all the proposals
(Section 4.1);
¢ the ministries did not give the public enough time
to comment on the proposals (Section 4.2);
® the ministries did not meaningfully consider
thousands of comments submitted by the public
when they made their decisions on these propos-
als (Section 4.3); and
¢ the Natural Resources Ministry did not consult the
public at all about the repeal of the Duffins Rouge
Agricultural Preserve Act, 2005 (Section 4.4).
Overall, we found that the government’s approach
to consultation on the housing and Greenbelt propos-
als, led by the Municipal Affairs Ministry, undermined
Ontarians’ ability to give informed feedback and to
have that feedback meaningfully considered when min-
istries made their decisions. This approach goes against
the EBR Act and its purposes.




Figure 4: Proposals in Support of the Housing Supply Action Plan 3.0 Posted on the Environmental Registry of
Ontario on October 25, 2022
Prepared by the Office of the Auditor General of Ontario

Environmental

Ministry Proposal Registry Notice Comment Period

Legislative Proposals (in Bill 23, the More Homes Built Faster Act, 2022)

Municipal Affairs Amendments to the Planning Act, the Development Charges Act, 019-6172 30 days*
1997 and the City of Toronto Act, 2006 019-6163
Natural Resources ~ Amendments to the Conservation Authorities Act (and related 019-6141 30 days*

regulations)

Environment New act - the Supporting Growth and Housing in York and Durham  019-6192 30 days*
Regions Act, 2022

Multiculturalism? Amendments to the Ontario Heritage Act 019-6196 30 days*

Regulation Proposals

Natural Resources ~ Changes to the regulation of development under the Conservation ~ 019-2927 66 days
Authorities Act
Municipal Affairs Proposed amendments to Planning Act regulation to improve clarity 019-6173 45 days

and consistency of inclusionary zoning rules

Municipal Affairs Proposed changes to Planning Act regulation to support additional  019-6197 45 days
residential units

Policy Proposals

Natural Resources ~ Amendments to the Ontario Wetland Evaluation System Manual 019-6160 30 days
(which determines what wetlands are considered to be provincially
significant and protected from development under the Provincial
Policy Statement)

Natural Resources  Review of Natural Heritage Policies (which are implemented 019-6161 66 days
through the Planning Act and the Provincial Policy Statement)

Municipal Affairs Revocation of the Central Pickering Development Plan (which 019-6174 30 days
regulated development and protected agricultural and natural
heritage lands in a part of Durham Region that included the Duffins
Rouge Agricultural Preserve, which was also protected by the
Greenbelt Plan at the time of this proposal)

Municipal Affairs Review of the Provincial Policy Statement and A Place to Grow: 019-6177 66 days
Growth Plan for the Greater Golden Horseshoe

Municipal Affairs Proposed changes to sewage systems and energy efficiency forthe 019-6211 45 days
next edition of Ontario’s Building Code

Municipal Affairs Proposed revocation of the Parkway Belt West Plan 019-6167 66 days

* Subsequently extended to 45 days.

1. The Ministry of Citizenship and Multiculturalism is not a prescribed ministry under the Environmental Bill of Rights, 1993.The Ministry posted this proposal notice on
the Environmental Registry of Ontario voluntarily.
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Figure 5: Proposals for Changes to the Greenbelt Posted by the Municipal Affairs Ministry on the Environmental

Registry of Ontario on November 4, 2022
Prepared by the Office of the Auditor General of Ontario

Environmental
Proposal Registry Notice Comment Period
Amendments to the Greenbelt Plan 019-6216 30 days
Amendments to the Greenbelt Boundary Regulation 019-6217 30 days
Re-designation of land under the Oak Ridges Moraine Conservation Plan 019-6218 30 days
Revocation of 2003 Minister's Zoning Order O. Reg. 154/03 (that restricted land use in 019-6238 30 days

the Duffins Rouge Agricultural Preserve to agricultural purposes)

4.1 Ministries Did Not Give the
Public Complete and Accurate
Information about Housing and
Greenbelt Proposals

The purpose of posting proposals on the Environmental
Registry is to give Ontarians notice of, and sufficient
information about, what a prescribed ministry is pro-
posing to do. The notice should enable the public to:

* understand the rationale, substance and implica-

tions of what the ministry plans to do; and

¢ give informed comments for the ministry to

consider when making a decision about the
proposal.

However, we found that the housing and Greenbelt
notices did not give Ontarians complete or accurate
information about what the ministries were proposing,
or the implications of the proposals.

4.1.1 Ministries Did Not Explain the
Relationship Between, or the Combined Effect
of, the Proposals

All of the housing-related Environmental Registry
notices posted by the four ministries on October 25,
2022, contained identical introductory language about
the government’s housing goal and stated that the
proposed changes supported that goal. None of the
individual proposal notices explained the relationships
between the proposals or identified the environmental

impacts that might result from carrying out the propos-
als, either individually or collectively, or how ministries
would manage those impacts.

While the Municipal Affairs Ministry posted a bul-
letin (a voluntary notice for informational purposes)
that listed all of the proposal notices related to the
Housing Supply Action Plan, the bulletin did not give
any further information about the relationship between
the proposals or any anticipated impacts from the pro-
posals considered together.

Similarly, the Greenbelt-related notices each
included links to the other related proposals, but none
directly explained the overall purpose of the changes,
the planning controls that would apply once the Green-
belt protections were removed or the impacts of all of
the changes together. Notably, the largest area removed
from the Greenbelt was the Duffins Rouge Agricultural
Preserve, a 4,700-acre area in Pickering, of which
76% was actively used for agriculture and 56% was
designated as part of the Greenbelt’s natural heritage
system. These lands included wetlands, woodlands and
habitat for species at risk (according to Parks Canada,
22 at-risk species have been observed within one
kilometre of the Preserve). A 2003 Minister’s Zoning
Order had restricted land use in the Preserve to agricul-
tural and conservation purposes, to help permanently
protect the Preserve from development. However, the
Registry notice that proposed revoking this Minister’s
Zoning Order did not explain that the revocation would
remove protections from the Preserve or even refer to
the Preserve by name.



4.1.2 Ministries Did Not Explain Potential
Environmental Consequences of Proposals

For Ontarians to meaningfully comment on an environ-
mentally significant proposal, they need sufficient
information about:

* what a ministry is proposing;

¢ whether the proposal will benefit or harm the

environment;

¢ what kinds of impacts are expected; and

* how the ministry would manage any negative

impacts.

We found, however, that the housing and Greenbelt
proposal notices did not give information about the
potential environmental impacts (including benefits
and risks) of the proposals. In particular, the ministries
failed to identify the potential environmental risks or
explain how they would manage negative impacts. We
have detailed two examples below.

The Supporting Growth and Housing in York and
Durham Regions Act, 2022

The Supporting Growth and Housing in York and
Durham Regions Act, 2022, which was passed on Nov-
ember 28, 2022, prohibits York Region from building
its preferred wastewater treatment project: a new
water reclamation plant in the Lake Simcoe watershed
(the Lake Simcoe option). Instead, the Act requires
York and Durham Regions to expand the existing
sewer system to collect and move sewage from com-
munities in upper York Region to the existing Duffin
Creek Water Pollution Control Plant in Durham Region
for treatment and discharge into Lake Ontario (the
Lake Ontario solution). We found that, in its proposal
notice for this new law, the Environment Ministry did
not give sufficient information to allow for meaningful
public participation.

According to the Ministry, the proposed Lake
Ontario solution would meet the timing needs for
projected growth and “cut the project’s greenhouse
gas emissions in half compared to the alternative Lake
Simcoe option, and prevent additional phosphorus
loads to Lake Simcoe while ensuring phosphorus
discharges to Lake Ontario would be well within

protective limits.” However, in the proposal notice, the
Ministry did not explain the basis for this conclusion or
what measures would be required to keep discharges
to Lake Ontario within protective limits. The Ministry
did not give any information on the environmental
risks to Lake Ontario, such as potential accumulation
of excessive nutrients in the lake, which can harm
organisms, reduce available oxygen and lead to a
decline in certain species.

The proposal also did not explain the difference
in the level of treatment between the two options.

The Lake Ontario solution would require effluent to
undergo a lower level of treatment (secondary treat-
ment) before discharge to Lake Ontario, while the Lake
Simcoe option would use a higher level of treatment
(tertiary treatment). The Town of Ajax has stated that
the lack of tertiary treatment is already negatively
impacting water quality within the nearshore environ-
ment of Lake Ontario.

Also, stakeholders had previously raised concerns
about constructing sewage infrastructure through the
protected Oak Ridges Moraine and potential impacts
to the moraine’s ecosystem. However, the Ministry’s
proposal notice did not explain that the Lake Ontario
solution would require constructing new infrastructure
to move sewage through the moraine. The Ministry
also did not address the potential ecosystem impacts of
increasing the quantity of water moving between the
Lake Ontario and Lake Simcoe watersheds.

Changes to the Ontario Wetland Evaluation System

On October 25, 2022, the Natural Resources Ministry
proposed changes to the Ontario Wetland Evaluation
System (OWES) through changes to the OWES Manual.
The Manual sets out a method for evaluating wetlands,
based on their ecological and societal functions, and
establishing their boundaries. The evaluation assigns
the wetland a score, which determines whether it will
be identified as provincially significant and thereby
protected from development in accordance with the
Provincial Policy Statement issued under the Plan-
ning Act. In December 2022, the Ministry changed the
OWES Manual to:



* remove consideration of wetland complexes,
which can reduce the total size of the area evalu-
ated, and therefore the potential points scored,
for an individual wetland. (A wetland complex
is a group of usually small wetland units that are
functionally linked to one another and located
within 750 metres of at least one other wetland
unit in the complex);

° remove two categories that gave points to wet-
lands for providing habitat to endangered or
threatened species for reproduction, migration,
feeding or hibernation;

e apply the new criteria to re-evaluations of wet-
lands and wetland complexes already identified
as provincially significant; and

* remove Ministry oversight of evaluations and
approval of wetland status.

The Ministry’s proposal notice understated the
impacts of these changes. The Ministry stated that the
impacts on business would be “neutral to positive”
because the changes would offer greater certainty in
how provincially significant wetlands are identified
and streamline development decisions. The Ministry
did not identify the potential environmental risks of
changing the evaluation system, such as the poten-
tial loss of wetlands and the resulting impacts that
may arise from wetland loss (such as reduced water
filtration, loss of wildlife habitat and increased risk
of flooding, with potential impacts on property and
public safety).

The 23 conservation authorities and 35 munici-
palities that submitted comments on the proposal did
not support the changes and, contrary to the Min-
istry’s description of the impacts, many anticipated
that significant negative impacts would result. These
stakeholders have projected that the majority—in
some areas, up to 98%—of the protected wetlands in
southern Ontario would be at risk of losing protection
from development as a result of the changes. They
predicted that loss of protection would likely lead to
additional costs to human health and safety, property
and infrastructure, and increased loss of species-at-risk
habitat. They also expressed concern that removing
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the requirement for Ministry review and approval of
all wetland evaluations would lead to inconsistent
outcomes where evaluators interpret similar circum-
stances differently.

Internal Ministry documents acknowledged that,
even under the existing policy framework, Ontario
has continued to lose wetlands to accommodate
land uses such as development and that changing
the evaluation criteria to prohibit consideration of
species-at-risk habitat and wetland complexes, and
applying the new criteria to the re-evaluation of wet-
lands, may increase the number of re-evaluations of
already protected wetlands and the potential for “dif-
ferent evaluation outcomes.”

4.1.3 Municipal Affairs Ministry Gave
Inaccurate and Incomplete Information in
Proposal Notices Affecting the Greenbelt

As outlined in our Special Report on Changes to the
Greenbelt, the Municipal Affairs Ministry included
some inaccurate and incomplete information in the
Greenbelt proposal notices posted on the Environ-
mental Registry. For example:
¢ The Ministry listed five criteria in the Greenbelt
notices that it said staff applied when selecting
sites for removal from the Greenbelt. However,
we found that Ministry staff did not assess the
sites against two of those five criteria.
¢ Inthe proposal notice for revoking the Central
Pickering Development Plan, originally posted
on October 25, 2022, the Ministry stated that
once this plan was revoked, the Duffins Rouge
Agricultural Preserve would continue to be
protected under both the Greenbelt Plan and
the 2003 Minister’s Zoning Order. However, at
the time the Ministry posted that notice, it was
preparing to remove both of those protections
from the Preserve. Ten days later, the Ministry
updated the notice and removed the promise
of continued protection for the Preserve. The
Ministry included a statement in the notice that
the update was “due to proposed amendments



to the Greenbelt Plan,” but it did not add any
information about the potential environmental
impacts of this change, nor did it give more time
for comment on the revised proposal.

Overall, none of the Greenbelt-related notices stated
that the Greenbelt removals could be expected to have
any environmental, agricultural or social impacts, or
any negative economic impacts. The Ministry told the
public that the regulatory impacts of the proposals
would be “positive,” despite the Ministry’s awareness of
the potential for significant negative impacts if the goal
of the changes—housing development in protected
agricultural and natural heritage systems—is realized.
The Ministry did not, for example, identify that 13 of
the 15 sites proposed to be removed or re-designated
contained lands that were designated in whole or in
part as “Specialty Crop” or “Natural Heritage System”
areas, and that removing them could impact wetlands,
species at risk and flooding. For more details about the
environmental and agricultural risks associated with
the changes, see Section 4.7 in our Special Report on
Changes to the Greenbelt.

4.2 Timing of the Consultations
Undermined Meaningful Public
Participation

4.2.1 Starting Consultations the Day after
Municipal Elections Hindered Municipalities
from Giving Feedback on Decisions that
Directly Affected Them

The housing-related decisions made in November and
December 2022 significantly affect Ontario municipal-
ities. For example, the amendments to the Planning Act
and Development Charges Act, 1997 affect municipal-
ities’ ability to recover infrastructure costs and acquire
parkland by reducing or eliminating development
charges, community benefit charges and parkland
requirements for certain housing developments. The
Association of Municipalities of Ontario estimated
that the changes would reduce municipal resources
available to service new development by $5.1 billion
over nine years. Other changes to the Planning Act, the

Conservation Authorities Act and the Ontario Wetland
Evaluation System download new responsibilities onto
local municipalities, which many municipalities have
stated would require additional staff and resources to
fulfill, and may increase future liabilities due to nega-
tive effects on local ecosystems.

Although these proposals significantly affected
municipalities across the province, we found that the
Municipal Affairs Ministry did not consult with muni-
cipalities about the housing proposals before posting
them on the Environmental Registry for public consul-
tation. Notably, the notices were posted on October 25,
2022—just one day after municipal elections were
held across the province. The 30-day comment period
was scheduled to end on November 24, 2022, but new
municipal councils were not even sworn in until late
November or early December, so many municipalities
could not effectively participate in the consultations
before decisions were made. On October 27, the
Ontario Big City Mayors (mayors of Ontario cities with
populations of 100,000 or more) told the Municipal
Affairs Ministry that, because of the timing of the
public consultation on the proposals, “it is impossible
for most councils to be fully engaged in the legislative
process for Bill 23, or even approve a council position
in time to submit comments to the registries.”

The Ontario Big City Mayors, the Association of
Municipalities of Ontario and several municipalities,
including Toronto, Mississauga, Markham, York Region
and Waterloo, asked the Ministry to allow more time
to comment, and for the Ministry to consider the com-
ments submitted, before passing the bill. Similarly,
conservation authorities and municipalities asked the
Natural Resources Ministry to reconvene the Conserva-
tion Authorities Working Group, which had reviewed
previous regulation proposals, to allow for more in-
depth analysis and discussion before moving forward
with changes to the Conservation Authorities Act and
regulations and changes to the Ontario Wetland Evalu-
ation System.

While the ministries did extend the comment period
for the five Bill 23 notices for 15 days on November 23
and 24 (see Section 4.2.3), the bill had already been
referred for third reading, so there was no practical



opportunity to amend it before it was put to a vote.
Bill 23 was enacted on November 28, 2022, meaning
that the proposal for the bill was implemented well
before the extended comment period ended.

4.2.2 Ministries Did Not Follow the EBR Act
or Their Own Best Practices to Offer Longer
Consultation

Under the EBR Act, a ministry must consider allowing
more than 30 days to permit more informed public con-
sultation on proposals, based on:

¢ the complexity of the matters;

¢ the level of public interest;

¢ the amount of time needed to make informed

comment;

° any private or public interests affected by the

timing; and

° any other relevant factors.

We found that all of the housing and Greenbelt pro-
posals (Figures 4 and 5) met the above considerations:
they were complex, had a high level of public interest,
consisted of many interrelated proposals announced
together and had potential for significant, province-
wide environmental implications. Based on these
factors, the Municipal Affairs, Natural Resources and
Environment Ministries should have allowed more than
30 days for public comments.

In addition to the direction in the EBR Act itself,
internal ministry guidance considers it a best practice
to have a longer comment period in these circum-
stances. For example:

¢ the Municipal Affairs Ministry’s guidance directs

staff to provide longer than 30 days for “more
complex and significant proposals.” In addition,
the Ministry had developed internal advice for
the Minister’s Office in 2020 that public consul-
tation for Greenbelt amendments should include
“posting on the Environmental Registry for a
minimum of 45 days.”

¢ the Natural Resources Ministry’s guidance to

staff indicates it is a best practice to give a longer
comment period “if the proposal is significant,
complex or contentious... [because such a
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proposal] may attract a high level of public inter-
est and may require more time for the public to
make informed comments.”

As discussed in our Special Report on Changes to the
Greenbelt, the 30-day Greenbelt consultation period
was much shorter than all earlier Greenbelt consul-
tations. For example, amendments to the Greenbelt
made in 2017 went through multi-year phased con-
sultations, with three separate consultations through
the Environmental Registry for 90 days, 174 days
and 47 days, respectively. For those consultations,
the Municipal Affairs Ministry allowed enough time
for commenters to understand, analyze and respond
to the proposals and for the Ministry to review and
consider the comments before making a decision.

By contrast, the fall 2022 removals of land from the
Greenbelt had not been subject to any prior public
notice or consultation, and the proposed removals
were open for comment for only 30 days.

In another instance, the Natural Resources Ministry
posted two notices on October 25, 2022, for proposals
affecting the Conservation Authorities Act and regula-
tions. One notice, for Bill 23 and related regulations,
had a 30-day comment period; the other, for regula-
tions affecting the development permit process, had
a 66-day comment period. This latter notice attached
information about “a tool proposed to be included
in the Conservation Authorities Act through Bill 23”

(in other words, the subject of the first notice) and
requested “feedback on how [the tool] may be used

in the future.” The two different comment periods
confused the process for the public to meaningfully
comment on Bill 23. It would have been more effective
for the Ministry to give the same 66-day consultation
period for both notices.

4.2.3 Continuing the Comment Periods for
Bill 23 after Third Reading Was Confusing and
Effectively Meaningless

Debate on third reading of Bill 23 began in the Legis-
lature on November 23, 2022, the day before the
comment periods were scheduled to close. On that day
and the next (see Appendix 11 for the timeline), even



though there was no longer any practical opportun-
ity to amend the bill, four ministries updated the five
Bill 23 Environmental Registry notices to extend the
comment period to December 9. We learned that the
four ministries were directed to do this by the Muni-
cipal Affairs Minister’s office, at the request of the
Premier. Just days later, on November 28, the Legisla-
tive Assembly passed Bill 23 on third reading.

We have previously raised concerns about ministries
inviting comments from the public after a decision
has already been made. In our 2022 report, we found
that the Municipal Affairs Ministry took a similar con-
sultation approach on Bill 109, the More Homes for
Everyone Act, 2022, which made environmentally sig-
nificant amendments to the Planning Act to support the
government’s second Housing Supply Action Plan. In
that case, the Ministry posted a proposal notice on the
Environmental Registry for a 30-day public consulta-
tion period when the bill was introduced, but the bill
received third reading two weeks before the end of the
comment period. The Ministry kept the proposal notice
open for comment for a further 10 days. In our 2022
report, we concluded that, “by continuing to solicit
public comment after [third reading], the Ministry
gave the false impression that there was still an oppor-
tunity to inform decision-making around Bill 109.”

Under the EBR Act, a bill is considered implemented
when it receives third reading, and the responsible
ministry must give notice of the decision to implement
the proposal “as soon as reasonably possible” after it
is implemented. However, the notices for Bill 23 were
not closed after third reading; they stayed open for
public comment for another 11 days. Three of the four
ministries updated their notices on November 28, Nov-
ember 29 and December 2 to say that Bill 23 had been
enacted but that consultations would remain open so
that public feedback “can help inform the implementa-
tion of this proposal as well as future initiatives.” The
Natural Resources Ministry did not update its notice
for the Conservation Authorities Act amendments to
include this wording but did keep consultation open
until December 9.

The Registry notices had sought comments only
on the provisions of Bill 23 itself, and did not propose

any options for implementation or identify any future
initiatives the ministries were seeking comments on.
With no amended or new proposals, it was not clear
what the public was supposed to comment on after

Bill 23 was enacted. Adding that wording to the notices
and keeping them open for comments after Novem-
ber 28 was confusing and, like we found in our 2022
report regarding Bill 109, gave the false impression
that there was still an opportunity to inform decision-
making around Bill 23, even though at that point it was
impossible for the comments to do so.

4.3 Ministries Did Not Consider

All Submitted Comments When
Making Decisions on Bill 23 and the
Greenbelt Changes, Contrary to the
EBR Act

The EBR Act requires a minister to take every reason-
able step to ensure that all comments received on a
proposal posted on the Environmental Registry are
considered when a ministry makes its decision. Public
feedback about environmentally significant proposals
can inform—and improve—the ministry’s decision-
making, if the ministry meaningfully considers the
comments before it makes a decision.

However, many comments on the Bill 23 proposals
were received by the Municipal Affairs, Natural Resour-
ces and Environment Ministries after the bill received
third reading on November 28, 2022. For example,
53% of the comments received by the Municipal
Affairs Ministry through the Environmental Registry
on the Planning Act and Development Charges Act,
1997 proposal were submitted after November 28. For
the Conservation Authorities Act amendments, more
than 700 unique comments—that is, comments other
than from a letter-writing campaign—were submit-
ted to the Natural Resources Ministry, and one-third
of them were submitted after November 28. Because
the bill had already passed, these comments were
not considered by the ministries when making the
final decisions on Bill 23. Nevertheless, the Municipal
Affairs Ministry stated in its decision notices for the
two Bill 23 proposals that “consideration was given to



all comments received” in developing and finalizing the
legislation. (As of September 2023, the Natural Resour-
ces and Environment Ministries have not yet posted
their decision notices.)

The Municipal Affairs Ministry also did not take the
time to fully consider all of the more than 35,000 com-
ments submitted on the Greenbelt proposals—among
the highest submitted on any proposal notice posted
on the Environmental Registry in the past four years—
when it made decisions on amending the Greenbelt
boundary. As we noted in our Special Report on Changes
to the Greenbelt, Ministry staff had cautioned political
decision-makers even before posting the proposal
notices on the Environmental Registry that they antici-
pated broad criticism on the consultation approach
and the limited paths for engagement, and expected
that many stakeholders, including municipalities,
would not be able to provide comprehensive responses
in a 30-day window. Staff warned that the proposed
timelines to finalize changes to the Greenbelt were
“very aggressive” and would not allow for substantive
revisions to the proposal. Staff further noted that any
analysis of comments by staff would be high level and
likely only include a cursory review of submissions by
impacted property owners, rather than a submission-
by-submission review of the comments received. After
the consultation period closed, Ministry staff could not
complete a comprehensive analysis of all the comments
in time to fully inform the decision, instead providing
decision-makers with only a high-level summary of
selected comments. The Ministry noted that this con-
straint was due to the limited time it had to review the
large number of comments received. Feedback received
on the proposals was overwhelmingly negative, but no
changes were made to any of the Greenbelt proposals
as a result of the consultation.

4.4 Natural Resources Ministry Did
Not Consult the People of Ontario
about Repealing Protection of the
Duffins Rouge Agricultural Preserve

In addition to the other housing and Greenbelt initia-
tives, the Municipal Affairs Minister introduced Bill 39,
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the Better Municipal Governance Act, 2022, on Novem-
ber 16, 2022. Bill 39 included, among other things, a
new act that would repeal the Duffins Rouge Agricul-
tural Preserve Act, 2005, which was the responsibility
of the Natural Resources Ministry. Instead of consult-
ing Ontarians about the repeal, the Natural Resources
Ministry posted an exception notice (which explains
that the Ministry has determined that public consulta-
tion on a matter is not needed) on the Environmental
Registry on November 22, 2022. We found, however,
that the circumstances of the proposed repeal did not
meet the conditions set out in the EBR Act that allow

a decision to be excepted from the Act’s public con-
sultation requirements. Because the Ministry used an
exception notice to inform Ontarians of the repeal, the
public did not have an opportunity to comment on the
proposed repeal or to have those comments considered
before the Duffins Rouge Agricultural Preserve Act, 2005
was repealed.

The Duffins Rouge Agricultural Preserve Act, 2005
was one of several provincial-level controls intended
to permanently protect the Preserve for agriculture.
The Act had secured agricultural and conservation
easements on lands in the Preserve, ensuring that,
even if the lands were sold, they would continue to be
used only for agriculture or natural heritage purposes.
Repeal of the Duffins Rouge Agricultural Preserve Act,
2005, and the simultaneous removal of other con-
trols that were in place to protect the Preserve—the
2003 Minister’s Zoning Order, the Central Pickering
Development Plan and inclusion of the Preserve in the
Greenbelt—were intended to facilitate development of
Preserve lands.

On repealing the Duffins Rouge Agricultural Pre-
serve Act, 2005, the Ministry relied on clause 30(1) (a)
of the EBR Act for authority to post an exception notice
rather than consult the public. This section allows a
ministry to make a decision without first consulting the
public when the environmentally significant aspects
of the proposal “have already been considered in a
process of public consultation” that was substantially
equivalent to the process required under the EBR Act.
In this case, the Natural Resources Ministry stated that
the environmentally significant aspects of the repeal



proposal had been considered by the Municipal Affairs ¢ offer a comment period that allows enough time

Ministry in its Greenbelt consultations. for Ontarians to review and understand the
However, at the time the Ministry posted the excep- impacts of the proposals; and
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aspects of the repeal proposal could not have “already posal notices to include complete and accurate

been considered” when the Ministry decided not to information and links.

consult the public about the repeal. Also, the Municipal
Affairs Ministry had not included any specific refer-

ence to the Duffins Rouge Agricultural Preserve Act,
2005, the easements or the proposal to repeal the Act
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] . . well as add links to all related proposal notices
Because of its reliance on the Greenbelt consultation as . .
. . ] ] in each notice;
the basis of its exception notice, the Natural Resources .

. . . . * to offer a comment period that allows enough
Ministry did not consider any of the comments submit- . . .
time for Ontarians to review and understand the
ted on the Greenbelt proposals before the enactment of

i ts of th Is; and
Bill 39 on December 8, 2022. tmpacts oL the proposa’s; an

¢ if notices are staggered or are revised after
osting, to transparently update the earlier pro-
RECOMMENDATION 1 POSHRg, To TASpatenty i P
posal notices to include complete and accurate
So that Ontarians can meaningfully participate information and links.
in environmentally significant decision-making,
and so that the Ministry of Municipal Affairs and
Housing, the Ministry of Natural Resources and
Forestry, and the Ministry of the Environment,
. . V i . The Ministry acknowledges this recommendation
Conservation and Parks can benefit from informed ) . ) o
and is committed to its legal obligations under
the Environmental Bill of Rights, 1993 (EBR Act).
The Ministry’s internal guidance and training pro-

feedback, we recommend that these ministries:
* when posting interrelated proposals on the

Environmental Registry of Ontario (Registry), . L . .
. . 8 vides direction on the content expected in Registry
describe the relationship of the proposals, the . ) . ] o
. . notices, including the best practice of linking
role that each proposal plays in achieving any . o . .
o . related notices, describing the potential environ-
common objective, and the implications and . ; .
. . mental effects, describing details of decisions,
expected environmental impacts of the pro- o L L
o . providing links to key supporting information in
posals, individually and collectively, as well as ; . . ]
. S each notice where available, and direction on the
add links to all related proposal notices in each . . .
E number of days for public consultation. Additional
notice;



internal guidance is being developed to further
support this recommendation.

The Ministry is committed to the effective oper-
ation of the EBR Act, including implementation

of the provisions of the EBR Act related to public
participation on proposals that could have a signifi-
cant effect on the environment, and will consider
ways to improve processes, training and guid-

ance for staff in the three areas identified in this
recommendation.

5.0 Energy Ministry Again Did Not
Consult the Public about Decisions

on Two Environmentally Significant
Policies

The EBR Act sets out rules for how a ministry must
consult the public about its environmentally significant
proposals. In particular, the Act requires a minister

to do everything in their power to consult Ontarians
for a minimum of 30 days using the Environmental
Registry before implementing an environmentally sig-
nificant proposal. Further, the minister must take every
reasonable step to ensure the public’s comments are
considered before making a decision.

This year, we found that the Energy Ministry again
failed to consult the public before making two environ-
mentally significant decisions, as set out below. In
2022, following a similar failure to consult, we recom-
mended that the Ministry create and follow processes
to determine whether a Ministry proposal to make or
amend a policy must be posted for public consultation
on the Environmental Registry. The Ministry agreed to
review and update its existing documentation, training
and processes to guide staff in making this determina-
tion. Since then, the Ministry finalized a worksheet to
be used by staff to determine whether a specific pro-
posal should be posted on the Environmental Registry.
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The Ministry also updated its training materials and,
in April 2023, it gave training to staff on the EBR Act.
These changes could help ensure that, going forward,
the Ministry is more consistent in its approach to
public consultation on environmentally significant
policy proposals.

5.1 Public Not Consulted on
Powering Ontario’s Growth -
Ontario’s Plan for a Clean Energy
Future

In July 2023, the Energy Ministry released a new
energy plan called Powering Ontario’s Growth —
Ontario’s Plan for a Clean Energy Future (Clean Energy
Plan) without first consulting Ontarians about the plan
in accordance with the EBR Act. This document lays
out the Province’s plan to ensure enough clean power
will be available to meet Ontario’s future electricity
needs. Among other initiatives, the Clean Energy Plan
identifies the actions the Province is taking, including:
¢ advancing three small modular reactors at the
Darlington nuclear site;

* supporting a new large-scale nuclear station at

the Bruce nuclear site;

¢ working with the Independent Electricity System

Operator (IESO) to assess potential long-dur-
ation energy storage projects;

¢ asking the IESO to plan for procurement of clean

electricity resources, including wind, solar,
hydroelectric, batteries and biogas; and

¢ developing new transmission lines in northern

and eastern Ontario.

We asked the Ministry whether it had considered
posting the new Clean Energy Plan on the Environ-
mental Registry for public comment. The Ministry told
us that its previous consultation on the IESO’s Path-
ways to Decarbonization (Pathways) report served as
consultation for the plan. The Ministry had attached
the Clean Energy Plan, which it developed shortly after
consultation on the Pathways report closed, to the deci-
sion notice for the Pathways posting, rather than as a
new, separate proposal notice.




However, neither the proposal notice on the Path-
ways report, nor the Pathways report itself, outlined
an energy plan or identified specific projects for public
comment. Instead, the proposal notice stated that the
Ministry was seeking feedback on the findings of the
Pathways report and, in particular, the IESO’s “no
regret” recommendations (that is, actions the Prov-
ince could pursue to keep its options open while being
flexible enough to take advantage of emerging oppor-
tunities). The Pathways report itself had modelled two
possible scenarios to decarbonize Ontario’s electricity
sector by 2035 or 2050 and recommended several “no
regret” actions. One IESO recommendation was for
the Ministry to begin work on planning and siting new
resources such as energy storage, nuclear generation
and waterpower facilities. The Registry notice asked
what the public’s expectations were for early engage-
ment and consultations for the planning and siting of
new facilities.

Further, it was not obvious from the proposal
notice on the Pathways report that the Ministry
intended not to consult further on a draft plan. The
Registry notice was in a format typically seen as the
first phase of a staged consultation process, asking
general questions on the assumptions and scenarios
in the Pathways report without proposing anything
specific. The notice stated that initiatives such as the
Pathways report would “help to inform the govern-
ment’s next steps towards its longer-term vision for an
integrated energy system.”

Simply attaching the Clean Energy Plan to the deci-
sion notice for the Pathways report consultation did
not fulfill the Ministry’s EBR Act requirement to consult
the public on an environmentally significant policy. The
Ministry could not show us any evidence that it had
assessed its obligations under the EBR Act with respect
to the Clean Energy Plan. Given the nature of the
findings in the IESO Pathways report and the type of
feedback sought in that Registry notice, we concluded
that the Energy Ministry did not give Ontarians notice
of, or get feedback on, the proposed elements of the
Clean Energy Plan before the Ministry released it.

5.2 Public Not Consulted on Changes
to Conservation and Demand
Management Framework

In September 2022, following Cabinet approval, the
Energy Ministry directed the IESO to make changes to
the Ministry’s Conservation and Demand Management
(CDM) Framework, an environmentally significant
policy. The Ministry did not consult the public about
these changes; instead, it posted a bulletin on the
Environmental Registry to inform the public of the
changes only after it had made a decision.

The CDM Framework outlines electricity
conservation programs and the programs’ targets,
eligibility and funding. CDM programs are intended
to spur conservation and reduce both overall and
peak demand for electricity, which can reduce
greenhouse gas-emitting natural gas generation. As
such, the design of the CDM Framework can have
significant environmental impacts because it can
influence how successful those programs are, both
in the short and long term. According to the IESO,
CDM is an increasingly valuable part of the electricity
system “as a low-cost, non-emitting resource that
can respond to changing system needs, and support
broader economic development and decarbonization
objectives.”

The 2022 changes to the 2021-2024 CDM Frame-
work added two new programs and expanded some
existing ones. These changes are expected to result in
peak demand savings of 285 megawatts, overall elec-
tricity savings of 1.1 terawatt hours and a reduction of
3 million tonnes of greenhouse gas emissions.

In the past, the Ministry has consulted on the CDM
Framework through the Environmental Registry,
though it has not done so consistently. For example,
the Ministry consulted on the CDM Framework in 2014
and 2020, but not on changes to it in 2019 or 2022 (see
Figure 6). We asked the Ministry why it did not consult
the public on the 2022 amendments. The Ministry
explained that it did not consider public consultation
necessary because:

* the program changes did not represent a change

in Ministry policy;
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Figure 6: Timeline of Ministry of Energy Consultations on the Conservation and Demand Management (CDM)
Framework (2014-2022)

Prepared by the Office of the Auditor General of Ontario

Environmental Registry Consultation

Ministry Action on CDM Framework

2014 Proposes Conservation First Framework (2015-2020) Ministry consults the public

2019 Directs IESO to discontinue the 2015-2020 framework and replace it with an ~ No public consultation
interim framework for 2019-2020

2020 Proposes 2021-2024 CDM Framework Ministry consults the public

2022 Amends the 2021-2024 CDM Framework No public consultation

¢ IESO had hosted a public forum for stakeholder
feedback on its mid-term review of the 2021-
2024 CDM Framework and used this feedback to
inform the 2022 CDM program changes;

anticipated environmental impacts are positive
or negative.

The Ministry’s response clearly acknowledged the
environmental significance of the changes to the CDM
* it could not post “because action was takeninan  framework, yet the Ministry did not consult Ontarians
expedited manner to authorize implementation before making them.
of CDM program enhancements”; and

RECOMMENDATION 2

* the changes are “not expected to create any

negative environmental impacts,” but rather . . .
So that Ontarians are consulted in accordance with

the Environmental Bill of Rights, 1993 (EBR Act)
about environmentally significant proposals, we

are expected to “have a positive impact on the
environment through reduced emissions of

reenhouse gases and pollutants.”
& & p' . recommend that the Ministry of Energy establish
These reasons are not consistent with the EBR Act .
b and follow processes for consistent and early evalu-
ecause:

. . ation of proposals to determine their environmental

¢ While the amendments did not represent a . .

. . . significance and whether the proposals are required
change in the Ministry’s general policy on con- . . .
. ) . to be posted for public consultation on the Environ-
servation, they did modify the CDM program. . L. .
mental Registry of Ontario in accordance with the

EBR Act.

The EBR Act requires that environmentally
significant amendments to policies—including
programs—be posted for consultation.

* For the purposes of the EBR Act, the IESO’s

stakeholder engagement is not equivalent to
public consultation by the Ministry through the
Environmental Registry.

The wish to speed up a decision is not a permit-
ted exception to consultation under the EBR Act,
unless the delay involved in consulting would
risk harming a person’s health or safety, the
environment or property.

The public has a right under the EBR Act to

be consulted on all of the Ministry’s environ-
mentally significant proposals, whether the

The Ministry thanks the Auditor General for this
recommendation and is committed to maintaining
compliance with the EBR Act. The Ministry’s con-
sultation on Pathways to Decarbonization provided
important public input that shaped the govern-
ment’s response, Powering Ontario’s Growth,

and the Ministry looks forward to continued
engagement as it works toward integrated energy
planning. In October 2023, the Ministry finalized
and implemented an Environmental Registry of
Ontario posting guide to be used by all staff. This



guide is in addition to the Ministry’s existing regular
EBR Act training and guidance. Taken together,
these tools will help to ensure staff understand the
Ministry’s obligations under the EBR Act.

6.0 Ministries Did Not Give the
Public Complete and Accurate

Information in Environmental
Registry Notices

For Ontarians to meaningfully comment on an environ-
mentally significant proposal, they need sufficient
information about what the ministry is proposing. Gen-
erally, a proposal notice should include:
* aclear and accurate explanation of what the
ministry is proposing;
¢ an explanation of potential environmental
implications of the proposal (including expected
benefits, risks and impacts) and how the min-
istry intends to manage any negative impacts (or
an explanation if the ministry does not expect
any environmental impacts);
¢ information about any related proposals or deci-
sions necessary to fully understand the proposal,;
* the geographic location where the proposal
would apply (if applicable); and
¢ links or attachments to key supporting infor-
mation, such as draft policies, regulations or
legislation, discussion papers, studies, maps or
any other documentation necessary for a reader
to understand the proposal.
Likewise, a decision notice should include:
* aclear and accurate description of the ministry’s
decision;
* an explanation of the effect, if any, of public par-
ticipation on the ministry’s decision-making; and
¢ links or attachments to any key supporting
documents, such as the final policy, regula-
tion, legislation, issued instrument, or other
documentation necessary for the reader to
understand the decision.

In each of our previous reports on the operation
of the EBR Act, we found that some prescribed min-
istries did not give sufficient information in proposal
and decision notices to allow for meaningful public
participation or transparency and accountability. In
2023, we assessed a sample of proposal and decision
notices posted by prescribed ministries and again
found cases in which Ontarians were not given suf-
ficient information. In particular, the Environment,
Natural Resources, Municipal Affairs, Mining, Energy
and Transportation Ministries posted notices on the
Environmental Registry that were not sufficiently
informative. The Environment and Municipal Affairs
Ministries also included inaccurate information in
some notices. For details, see individual ministry report
cards in Appendix 6. We have shared our key findings
related to Bill 23 in Section 4.2 and have highlighted
some additional findings below.

6.1 Mining Ministry’s Proposal
Notices Did Not Explain How
Proposed Changes to the Mining Act
Would Have No Anticipated
Environmental Impacts

In March 2023, the Mining Ministry posted a series
of five related proposal notices on amendments to
the Mining Act and its regulations. In the three pro-
posal notices for amendments to the Act, the Ministry
told the public that the proposed changes would

not have any impacts on the environment, without
further explanation. In our Office’s opinion, this lack
of explanation in the proposal notices left a gap in
information for members of the public, limiting their
ability to provide more fully informed comments on
the proposals.

The proposals were aimed at reducing adminis-
trative burden for both industry and Ministry staff
related to mine development. Together, following the
establishment of future regulatory requirements, the
proposed changes would:

¢ end the Ministry’s technical review of mine

closure plans and replace it with upfront cer-
tification, by a “qualified person” employed by



a mining company, that a closure plan complies
with the regulatory requirements;

¢ change the definition of “rehabilitate” to give

greater flexibility to industry by allowing alter-
nate rehabilitation measures and post-closure
land uses;

¢ change the standard for remediating mine waste

or mine tailings sites, from ensuring the condi-
tion of the land is “improved” to ensuring the
condition is “comparable to or better than” it was
before the recovery;

¢ allow the Minister to issue a “conditional filing

order” that allows for deferral of at least one of
the required parts of the closure plan until a time
specified in the order;

¢ allow for phased financial assurance; and

¢ shift the responsibilities of the Director of Mine

Rehabilitation to the Minister.

The proposal notices stated that “there are no
anticipated environmental impacts as a result of these
proposed changes to the Mining Act,” but did not
explain the Ministry’s rationale for why this would be
the case.

Some stakeholders raised concerns that aspects of
the proposals would weaken environmental safeguards
for mines. For example, closure plans play a key role
in managing environmental risks from mines. Mining
companies must prepare closure plans before advanced
exploration and mine development and operation take
place. They document how the companies will manage
and rehabilitate a site during active operations and
after operations close down, and the costs of doing
so. Properly developed closure plans can help ensure
that mine sites will be safely closed and can minimize
the risk of serious environmental impacts (such as
from uncontrolled mine waste contaminating soil or
water). To develop a closure plan, mining companies
must prepare, among other things, technical studies
that can take years to complete (due to the need to
gather baseline data over multiple seasons). Replacing
ministry review of closure plans with a qualified
person employed by the mining company raises con-
cerns about environmental impacts. For example, in
2016, British Columbia’s Auditor General found that
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overreliance on qualified professionals was a signifi-
cant factor in the Mount Polley mine disaster, which
resulted in the release of tens of millions of cubic
metres of wastewater and mine tailings into nearby
waterbodies.

A regulation proposal notice that also discussed
eliminating the Ministry’s technical review acknow-
ledged that there are “risks associated with the
elimination of a ministry technical review.” That notice
described how it proposed to manage those risks
through requirements for qualified persons under the
Mining Act. While the Ministry told us that it concluded
that the new framework will ensure that there is no
change in environmental protection standards, it did
not explain in all of the relevant proposal notices its
analysis of the potential environmental impacts (risks
and/or benefits) related to eliminating the Ministry
technical review and replacing it with upfront certifica-
tion by a qualified person.

During the course of our audit, the Ministry pro-
vided our Office with explanations for its conclusion
that there would be no environmental impacts from
various proposed changes to the Mining Act. The
Ministry also noted that corresponding regulatory
amendments are required before most of the changes
would come into force, and that the Ministry would
assess any potential environmental impacts as those
regulations are being prepared. However, the Ministry
did not include these explanations in the March 2023
proposal notices for the proposed Mining Act changes.

6.2 Energy Ministry Did Not Explain
Environmental Implications of a
Clean Energy Credits Registry

In August 2022, the Energy Ministry posted a notice

on the Environmental Registry proposing legislative
and regulatory amendments under the Electricity Act,
1998 to create a voluntary Clean Energy Credits Regis-
try. This program allows large electricity consumers in
Ontario to purchase a credit from the Independent Elec-
tricity System Operator (IESO) or a generator, including
Ontario Power Generation, for each megawatt of
electricity that they purchase from the provincial grid.



https://www.igfmining.org/wp-content/uploads/2019/04/218_MTF_Mine-Closure_Checklist-for-Governments-1.pdf

These credits will be registered in a database and can
then be used as proof of a company’s claim that it used
100% “clean” (that is, non-greenhouse gas emitting)
electricity in its operations.

We found that the notice did not give specific
information about many elements of the proposal. For
example, the Minister had directed the IESO in January
2022 to research and report back with recommenda-
tions on the design of a registry, based on specified
design principles given by the Ministry. The proposal
notice repeated the Ministry’s design principles, but did
not refer to the IESO’s feedback and recommendations.
The notice also stated that the Ministry was consid-
ering certain changes, but that they did “not represent
an exhaustive listing of the various elements of the pro-
posal and other items may be added and these items
may be amended as the Government deems necessary.”
The notice also identified elements of what the pro-
posed registry “could require” but did not clearly state
what the Ministry proposed it would require.

Moreover, the Ministry did not explain the poten-
tial environmental impacts of the proposal. The notice
stated that a Clean Energy Credits Registry in Ontario
could help businesses meet their sustainability goals,
help ratepayers and support investment in new clean
or renewable generation. However, as the registry was
designed to be voluntary and to sell credits for elec-
tricity only from existing generation sources, and not
from new clean generation, it was not clear how the
proposal could have any impact on reducing electricity
use or greenhouse gas emissions, or supporting invest-
ment in new non-emitting generation.

Many companies have made commitments to
reduce their greenhouse gas emissions or become
carbon neutral by a certain date. These companies
can now use these credits to support their claims that
they are making progress toward their corporate com-
mitments, without having to make any operational
changes. Without the credits, a company must report
that it used the average amount of clean electricity in
Ontario’s grid. In 2018, the Ontario grid was about
93% clean (non-greenhouse gas emitting), but this
dropped to 91% in 2021 and about 90% in 2022. The
electricity sector’s portion of clean energy is forecast to

further decline over the next decade, with greenhouse
gases predicted to increase by 12 megatonnes due to
the retirement of nuclear facilities and the addition of
new natural gas generation.

Without providing more details in the notice,
Ontarians may not have had enough information
about the proposal and its implications to understand
its impacts and provide informed comment. When the
Ministry put forward specific legislative amendments
in November 2022 and filed regulatory amendments
in March 2023, it did not offer further public consul-
tation on those proposals.

6.3 Natural Resources Ministry
Did Not Explain Environmental
Implications of Proposed Changes
to Conservation Authorities Act and
Regulations

On October 25, 2022, as part of the series of propos-
als for changes made by Bill 23, the More Homes Built
Faster Act, 2022, the Natural Resources Ministry posted
a notice on the Environmental Registry for proposed
changes to the Conservation Authorities Act and regula-
tions. The changes would allow certain developments
authorized under the Planning Act to proceed without
a conservation authority permit that addresses natural
hazards, such as flooding. The changes limited the
factors that conservation authorities may consider

in their decisions on development permits to control
natural hazards or protect public safety, which would
limit their ability to minimize other negative impacts,
such as habitat degradation or pollution. They also
prohibited conservation authorities from reviewing

or commenting on proposals or applications under
certain legislation, including advising municipalities
on development applications under the Planning Act,
unless related to natural hazards or drinking-water
source protection.

The Ministry’s notice for these changes stated that
the Ministry did not expect the changes would result
in new costs for businesses or an increase in admin-
istrative burden to municipalities or conservation
authorities. However, the notice did not describe any



potential environmental impacts of the changes, stating
only that “anticipated environmental consequences...
are neutral” because conservation authorities will
continue to address natural hazard impacts of
development. Commenters identified concerns about
significant negative environmental impacts if the Min-
istry implements the proposal, and internal ministry
documents showed that staff knew there was a risk of
negative environmental impacts. However, the Ministry
did not inform the public about any potential impacts
or about the staff assessment.

6.4 Environment Ministry
Mischaracterized Public Support
for Regulatory Changes under the
Endangered Species Act, 2007

In April 2022, the Environment Ministry posted a
decision notice for regulatory amendments under the
Endangered Species Act, 2007. The amendments would
allow conditional exemptions from protections under
the Act to also apply to newly listed species on the
Species at Risk in Ontario List (SARO list), with some
exclusions. The SARO list (in O. Reg. 230/08 under
the Act) identifies the species that receive protection
and recovery activities under the Act.

The decision notice stated that “there was general
support for the extension of the regulation as proposed
because engaging in an activity in accordance with a
conditional exemption improves business certainty
and efficiency, while continuing to provide protections
for species and their habitat.” It also noted that “some
commenters expressed concerns about exemptions for
species on the SARO list [and] asserted that protection
and recovery must be prioritized over cost savings to
individuals, businesses and government.”

Despite the Ministry’s description of “general
support” for the proposal, the Ministry’s internal analy-
sis of the comments on the proposal showed that, of
the 995 comments received, only two (0.2%) were in
support of the proposal. When we asked the Ministry
about this discrepancy, the Ministry told us that it did
not intend for the wording in the decision notice to be
a statement on quantitative support for the extension
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of the regulation, but rather that support for the exten-
sion of exemptions was general (that is, not specific to
the application of certain conditional exemptions to
specific species).

The Ministry’s statement that there was “general
support” for the extension with “some comment-
ers” expressing concerns was misleading and goes
against the EBR Act’s purposes of transparency and
accountability.

6.5 Environment Ministry Again
Chose Not to Correct Inaccurate
Information in a Proposal Notice

In our 2022 report (Section 5.1.3), we found that the
Environment Ministry had not properly consulted on a
proposal to do two things:

* exempt projects related to provincial parks and
conservation reserves from the Environmental
Assessment Act; and

* replace the existing project evaluation process
in the Class Environmental Assessment with
an environmental impact assessment policy
under the Provincial Parks and Conservation
Reserves Act, 2006.

The Ministry had consulted on this proposal
through the Environmental Registry in 2020, but, in
2021, Ministry staff realized that the notice did not
accurately describe the proposal. Specifically, the
notice did not explain that:

* the proposed exemption would not only apply

to projects in provincial parks and conservation
reserves, but would also apply to projects related
to provincial parks and conservation reserves; and
¢ the new environmental impact assessment policy
would not apply to all projects that had been
covered by the Class Environmental Assessment.

In January 2022, the Ministry sent a letter of clarifi-
cation and further opportunity to comment only to the
government’s review team, Indigenous communities
and organizations, and commenters who had pro-
vided contact details. It did not send the clarification
or offer further opportunity to comment to everyone
who had commented through the Registry, nor did it




revise the Registry notice to inform and further consult
the public. We recommended that the Ministry repost
the proposal notice on the Environmental Registry

to enable full public comment on the complete and
correct information. The Ministry told us that “the
Ministry will consider your comments if the Ministry
intends to pursue this proposal further, including your
recommendation to update the Environmental Regis-
try posting to provide more information and clarify
the proposal.”

The Environment Ministry subsequently made
changes to its proposed environmental impact assess-
ment policy, and in July 2023, it posted a new proposal
notice on the Registry for consultation on the changed
policy. At that time, the Ministry updated the 2020 pro-
posal notice to inform the public that it had revised the
proposed environmental impact assessment policy and
to direct readers to the new proposal notice. However,
while updating the original notice, the Ministry did not
correct the issues that it previously identified, nor did it
offer any other opportunity for the public to comment
on the correct details of the proposal to exempt parks
projects from the Environmental Assessment Act.

The Ministry told us that it intentionally left the
original notice unchanged, aside from the update
banner and a link to the new proposal notice, “to allow
the new proposal posting to speak for itself” and to
allow people to “see what was originally proposed
via the original posting, and compare it to the new
proposal posting about the updated proposed policy.”
The Ministry’s approach meant that the original pro-
posal notice—which was still an active notice on the
Registry—risked confusing members of the public, as it
continued to contain inaccurate information. The new
proposal notice clarifies the application of the proposed
policy and consults Ontarians on the revised proposal,
but the Ministry had still not informed the public that
the exemption would apply not only to projects in
provincial parks and conservation reserves, but also to
projects related to them.

The Ministry told us that it did not intend to consult
further on the exemption component of the original
proposal. In September 2023, the Ministry posted a
decision notice for the original proposal and corrected

the notice title at that time to indicate that the exemp-
tion applies to projects related to provincial parks and
conservation reserves.

Ontarians were not meaningfully consulted on
key aspects of this proposal. We continue to believe
that, to give a meaningful opportunity to comment,
in accordance with the EBR Act, the Ministry should
have promptly corrected the errors in the original 2020
notice and provided an opportunity to comment on all
of the correct and complete details of the proposal.

6.6 Mining, Environment and Natural
Resources Ministries Continued to
Post Instrument Notices Lacking
Important Information

In our review of a sample of instrument notices on

the Environmental Registry, we found that, consistent
with our findings in 2022, three ministries—Mining,
Environment and Natural Resources—again posted
some proposal and decision notices that lacked import-
ant information.

6.6.1 Information Lacking in Instrument
Proposal Notices

The Mining Ministry directs staff to include key sup-
porting documentation about exploration permits,
including Activities Information Sheets and Provin-

cial Standards for Early Exploration, that would help
readers understand the proposals. However, of the
Ministry’s 10 instrument proposal notices that we
reviewed, six (60%) were missing this information.
One of the six proposal notices also did not include any
information about the potential environmental impacts
of the proposed exploration activities—such as descrip-
tions of the “potential disturbance” from activities

such as mechanized drilling, surface stripping and line
cutting—which can enable more informed comments
on the proposal.

Of the Environment Ministry’s 22 instrument
proposal notices that we reviewed, we found that six
(27%) did not describe the potential environmental
impacts of the proposals, nor did they explain how the



proposed permits and approvals would manage the
environmental risks. For example, the Ministry did not
give any details about the terms of three environmental
compliance approvals for air emissions that would
address those emissions. As we have found in past
years, the Ministry also did not always describe the cat-
egory of proposed permits to take water, which would
show the level of environmental risk associated with
the proposed water taking.

6.6.2 Information Lacking in Instrument
Decision Notices

Nine (90%) of the 10 Mining Ministry instrument
decision notices that we reviewed did not adequately
explain the effects of public participation on the deci-
sion, with seven of those cases simply stating that
“comments received were considered in the decision.”
In two cases, the Ministry stated that the comments
received resulted in additional terms and condi-

tions being placed on the permit, but did not give

any details about the comments or the added terms
and conditions.

We also found that the Environment and Natural
Resources Ministries again did not include links to or
copies of all types of final instruments in their deci-
sion notices. We have identified it as a best practice
to include copies of issued instruments in decision
notices. Doing so provides greater transparency and
accountability for decision-making about permits
and approvals that, in effect, allow certain parties to
pollute or otherwise harm the environment. Further,
for instruments that are subject to the EBR Act’s leave
to appeal provisions, failure to include a copy of the
instrument in a decision notice may hinder Ontarians’
ability to exercise their right to seek leave to appeal the
decision, given the 15-day deadline to seek leave once
the decision notice is posted.

Of an initial sample of 21 Environment Ministry
notices that we reviewed, we found that five (24%)
did not include copies of or links to the issued instru-
ments, including three permits to take water that are
subject to leave to appeal rights and two permits under
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the Endangered Species Act, 2007. On review of another
five randomly selected permits issued under the Endan-
gered Species Act, 2007, we found that none included
copies of the permits.

The Natural Resources Ministry did not include
links to any of the instruments issued in decision
notices that we reviewed, including licences under
the Aggregates Resources Act and the Crown Forest
Sustainability Act, 1994. Three of the aggregate
licence decisions that we reviewed were subject to
leave to appeal.

We found the same issue in each of our past reports
and recommended that the Ministries include links to
the final issued approvals for all instrument decision
notices. We found this year that the Environment Min-
istry started to direct users to Access Environment to
obtain copies of some permits to take water (decisions
which are subject to leave to appeal rights). However,
it did not do so in every case, requiring some users to
contact the Ministry by email for a copy of the permit.

RECOMMENDATION 3

So that Ontarians can effectively participate in

environmentally significant decision-making,

and so that ministries’ environmentally signifi-

cant decisions are transparent and accountable,

we recommend that the Ministry of the Environ-

ment, Conservation and Parks, the Ministry of

Natural Resources and Forestry, the Ministry of

Municipal Affairs and Housing, the Ministry of

Mines, the Ministry of Energy and the Ministry of

Transportation:

¢ in every proposal notice that they post on the
Environmental Registry of Ontario (Registry),
include a complete and accurate description
of the proposal details and a description of the
potential environmental impacts of the pro-
posal; and

* in every decision notice that they post on
the Registry, include a complete and accur-
ate description of the decision details and the
effects of public participation on the ministry’s



decision-making, and include links to key sup-
porting documentation.

The Ministry appreciates this recommendation
and is committed to its legal obligations under

the EBR Act. The Ministry’s internal guidance and
training provides direction to staff on the content
of Registry notices, including the best practices

of describing the details of each proposal and the
potential environmental effects, describing details
of decisions, and providing links to all key sup-
porting information in each notice where available.
Additional internal guidance is being developed to
further support this recommendation.

The Ministry recently (2022) launched a new
training module on the “Environmental Registry
of Ontario and Public Participation in Government
Decision-Making.” The Ministry will continue to
improve the Natural Resources Information Portal
(NRIP) to modernize service delivery, help reduce
burden on industry, create internal efficiencies and
enable the public to view approvals on a variety
of Ministry instruments. In the interim, Ministry
decision notices will continue to identify a Ministry
contact person who can provide copies of any sup-
porting documentation upon request by the public
if they are not available via a link.

The Ministry thanks the Auditor General for this
recommendation. The Ministry will continue to

review its training and procedures to highlight:

° in every proposal notice that it posts on the
Registry, to include a complete and accurate
description of the proposal details and a descrip-
tion of the potential environmental impacts of
the proposal; and

* in every decision notice that it posts on the
Registry, to include a complete and accur-
ate description of the decision details and the

effects of public participation on the ministry’s
decision-making and include links to key sup-
porting documentation.

The Ministry is committed to meeting its obliga-
tions under the EBR Act. The Ministry will review
and consider the recommendation and provide
consistency alongside other prescribed ministries
when viable. This includes reviewing and improv-
ing processes, training and guidance for staff when
preparing proposal and decision notices so that
they include, as appropriate, complete and accurate
descriptions of proposal and/or decision details,
potential environmental impacts, the effects of
public participation on the Ministry’s decision-mak-
ing, and links to key supporting documentation.

The Ministry thanks the Auditor General for this
recommendation and is committed to maintaining
compliance with the EBR Act. The Ministry is com-
mitted to ensuring that proposal and decision
notices posted on the Registry are informative so
the public can effectively participate in consulta-
tions on environmentally significant decisions. The
Ministry will continue to highlight in ongoing staff
guidance and training the inclusion in Registry
notices of proposal and/or decision details, poten-
tial environmental impacts, the effects of public
participation on the Ministry’s decision-making,
and links to key supporting documentation.

The Ministry agrees with the recommendation to
include a description of the potential environmental
impacts of the proposal in every proposal notice
that the Ministry posts on the Registry. The Ministry
will continue to address the recommendation with
updates to internal guidance to staff and updates

to internal Registry templates. Internal EBR Act
guidance and training materials, including the draft



EBR Act LearnON Module, have been updated to
emphasize the need to describe the decision details,
potential environmental impacts, and effects of
public participation in all Registry notices.

The Ministry is committed to the effective operation
of the Environmental Bill of Rights, 1993 (EBR Act),
including implementation of the provisions of

the Act related to public participation on proposals
that could have a significant effect on the environ-
ment. The Ministry will consider ways to improve
processes, training and guidance for staff when pre-
paring proposal and decision notices for publication
on the Registry.

The Environment Ministry did not agree to commit
to specifically include in its Registry notices a
complete and accurate description of its proposals
and their potential environmental impacts, or to
include a complete and accurate description of the
decision details, the effects of public participation
on decision-making, and links to key supporting
documentation, as recommended by our Office. The
Ministry noted that these elements go beyond the
requirements of the EBR Act.

We are disappointed that the Environment Min-
istry, as the ministry responsible for administering
the EBR Act, and the ministry that has primary
responsibility for protecting the environment in
Ontario, did not agree to commit to taking reason-
able actions that would better enable the people of
Ontario to participate meaningfully in government
decision-making that affects the environment.

We continue to believe that it is reason-
able—and consistent with the purposes of the
EBR Act—to expect a ministry, when giving notice
of its environmentally significant proposals and
decisions to the public, to give complete and accur-
ate information about the proposals, their potential
environmental impacts, and the decisions.
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6.7 Municipal Affairs Ministry Did
Not Accurately Inform Ontarians
of Their Appeal Rights for Certain
Planning Act Instruments

In November 2022, the Planning Act was amended

by Bill 23, the More Homes Built Faster Act, 2022, to
change who can appeal a consent decision (that is, the
approval of the severance of land into smaller parcels).
Previously, “any person or public body” had the right
to appeal these decisions. The amendments made by
Bill 23 allow only the applicant, the Minister, a public
body or a “specified person” (which is primarily limited
to utility providers) to appeal.

Consents that are approved by the Minister are clas-
sified instruments under the EBR Act’s regulation, so
the Ministry must notify and consult the public about
proposals for consents through the Environmental
Registry. Even though members of the public no longer
have a direct right to appeal decisions on these classi-
fied instruments under the Planning Act, residents of
Ontario continue to have the right under the EBR Act to
apply to the Ontario Land Tribunal for leave to appeal,
but must do so within 15 days after notice of the deci-
sion is posted on the Registry.

We found that the Municipal Affairs Ministry
has not updated its decision notices to reflect these
changes to the public’s appeal rights. Between Nov-
ember 28, 2022 (when the changes came into effect)
and March 31, 2023, the Ministry posted 16 decision
notices on the Environmental Registry containing
appeal information that was out of date. As of Septem-
ber 2023, the Ministry was still posting notices with
the outdated appeal information. The notices continue
to state that individuals have the right to appeal under
the Planning Act within 20 days of the decision, even
though this is no longer the case. While the notices
state that there is an “additional leave to appeal right”
under the EBR Act, they do not explain that right any
further. The notices also do not explain that seeking
leave to appeal under the EBR Act is now the only
way for most members of the public to challenge such
decisions, and that they must apply for leave within
15 days.



RECOMMENDATION 4

So that Ontarians are informed about their appeal
rights under the Environmental Bill of Rights, 1993
(EBR Act), we recommend that the Ministry of
Municipal Affairs and Housing update its decision
notice template for approvals under section 53 of
the Planning Act of consents in areas where there is
no official plan in place, to provide a complete and
accurate description of the right to apply for leave
to appeal the decision under the EBR Act, as well as
the appeal rights available under the Planning Act.

The Ministry thanks the Auditor General for this

recommendation. The Ministry will work with

the Ministry of the Environment, Conservation

and Parks to update the Environmental Registry

of Ontario decision notice template for the Plan-
ning Act instrument “Approval for a consent (subject
to conditions) in an area where there is no official
plan in place” to reflect current Planning Act appeal
provisions and to more clearly address EBR Act
leave to appeal provisions.

7.0 Natural Resources, Municipal
Affairs and Mining Ministries Did

Not Always Meaningfully Consider
Their Statements of Environmental
Values

In 2023, we found that the Natural Resources and
Municipal Affairs Ministries had not considered their
Statements of Environmental Values (Statements) in a
meaningful way when making certain decisions about
wetlands, housing and the Greenbelt, as set out below.
We also found that the Mining Ministry did not mean-
ingfully consider its Statement when making decisions
about amendments to the Mining Act; see the Mining
Ministry’s report card in Appendix 6.

7.1 Natural Resources Ministry Did
Not Describe Environmental Risks
in Its Consideration of a Decision
Affecting Wetlands

When it made changes to Ontario’s wetlands evalua-
tion process, the Natural Resources Ministry’s
consideration of its Statement of Environmental Values
failed to acknowledge that the changes could create
any environmental risks.

As outlined in Section 4.1.2, the Natural Resources
Ministry proposed changes to the Ontario Wetland
Evaluation System (OWES) Manual in support of
the Housing Supply Action Plan 3.0. The changes,
approved in December 2022, removed criteria for
evaluating wetland complexes and species at risk,
allowed these new criteria to be applied in re-evalu-
ations of wetlands and wetland complexes already
identified as provincially significant, and removed over-
sight by the Ministry.

The Ministry received almost 15,000 comments on
the proposed changes. Affected stakeholders, includ-
ing every conservation authority that commented,
challenged the scientific basis for the changes and pre-
dicted that significant negative impacts would result
from putting the changes into effect, including a dra-
matic loss of protected wetlands.

Despite these warnings, the Ministry’s Statement
consideration document stated that, in considering
the changes to OWES, it “considered environmental,
social and economic values, impacts and risk to
ensure that wetlands could still contribute to the
province’s biodiversity,” but that the changes to OWES
“are not expected to have irreversible consequences
as they are mainly administrative and will allow for
social and economic opportunities” and that “no
adverse effects are anticipated.”

The document also stated that “Ministry staff
generally rely on the best available information that
is available to them when making policy recommen-
dations regarding natural resources.” However, the
Ministry could not show us any analysis it had com-
pleted or relied on of the potential environmental risks
of the changes.



7.2 Municipal Affairs Ministry
Did Not Meaningfully Consider Its
Statement When Making Housing
and Greenbelt Decisions

The Municipal Affairs Ministry proposed changes to
three acts in Bill 23, the More Homes Built Faster Act,
2022, and posted two proposal notices on the
Environmental Registry for public consultation on
these changes. As discussed in Section 4.0, the bill
received third reading on November 28, 2022. The
Ministry provided us with documentation to show
that it had considered how its Statement applied to
this decision, but the documentation was dated two
weeks after third reading—in other words, after it
had made the decision.

The Ministry’s documentation of its consideration
of its Statement for the three Greenbelt notices (the
Plan amendments, the boundary regulation amend-
ment and the Oak Ridges Moraine re-designation)

did not fully address all of the relevant principles set
out in the Statement. For example, the documents

did not acknowledge the potential for any negative
environmental impacts or impacts on agriculture due
to removals from Greenbelt protection, nor did they
show that the Ministry tried to balance any competing
principles. Under the principle of “Ensuring Well-
Planned and Healthy Communities while Protecting
Greenspace,” the documents listed only positive out-
comes, stating that the changes “help effectively direct

growth through the removal of lands to support needed

housing, while also increasing protected greenspace
by adding more lands to the Greenbelt than are being
removed.” However, by using an overall quantitative
increase in the Greenbelt area as a basis to suggest
that there will be no negative impacts, the Ministry
oversimplified the impacts. As shown in Section 4.7
of our Special Report on Changes to the Greenbelt, the
Ministry did not consider or clearly understand the
environmental and agricultural risks of the Greenbelt
removals.

By contrast, the Ministry’s consideration of its
Statement for revoking the Central Pickering Develop-
ment Plan, prepared at the same time, more frankly
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discussed the social and economic benefits of increas-
ing housing supply in the Duffins Rouge Agricultural
Preserve while acknowledging the potential environ-
mental and agricultural impacts. It stated that revoking
the Plan, together with removing Greenbelt policies
and revoking the Minister’s zoning order specific to the
area, “may result in a net loss of high-quality agricul-
tural land and/or rural/open space. The proposal may
also increase flood risks and impact the quality of local
drinking water and ecosystems.” This shows a more
meaningful consideration of the Ministry’s Statement
as part of its decision-making.

RECOMMENDATION 5

To be more transparent and accountable to
Ontarians about their decisions that affect the
environment, and so that their consideration of
their Statement of Environmental Values (State-
ment) contributes to better environmental
decision-making, we recommend that the Ministry
of Natural Resources and Forestry, the Ministry of
Municipal Affairs and Housing, and the Ministry of
Mines, whenever making a decision that might sig-
nificantly affect the environment:
¢ always consider their Statement in a deliberate
manner that shows analysis and judgment in
balancing the Statement’s principles; and
¢ clearly document that consideration during the
decision-making process.

The Ministry acknowledges this recommendation

and is committed to its legal obligations under the
Environmental Bill of Rights, 1993 (EBR Act) and

to considering its Statement of Environmental
Values when making decisions. The Ministry’s
internal guidance and training provide direction

to staff on the relevant details necessary in deci-
sion notices. The Ministry has recently (2022)
launched new training modules on the “Statement
of Environmental Values” and “Public Participation



in Government Decision-Making” as they relate to
our responsibilities under the EBR Act.

The Ministry thanks the Auditor General for this

recommendation. The Ministry will continue to

review its training and procedures, so that when-

ever making a decision that might significantly

affect the environment, the Ministry will:

¢ always consider its Statement in a deliberate
manner that shows analysis and judgment in
balancing the Statement’s principles; and

¢ clearly document that consideration during the
decision-making process.

The Ministry agrees with this recommendation

and is committed to ensuring Ontarians under-
stand environmentally significant decisions made
by the Ministry. The Ministry will review its pro-
cesses, including guidance and training materials
that provide direction to staff on the processes

and procedures to comply with the EBR Act. This
includes guidelines for completing decision notices,
addressing public comments received, if applicable,
considering Statements in a deliberate manner
during the decision-making process, and clearly
documenting that consideration.

8.0 Environmental Registry Was

a More Reliable Source of Timely
Information, with Some Exceptions

8.1 Ministries Kept Registry Notices
More Up to Date, but Natural
Resources Ministry Still Had 20
Outdated Notices

For the Environmental Registry to be an accurate and
reliable source of information for Ontarians, proposal

notices posted there must be kept up to date. Since

we became responsible in 2019 for reporting annually
on the operation of the EBR Act, we have monitored
“open” proposal notices on the Environmental Registry
(that is, those for which a decision notice has not been
posted). At the end of each reporting period, we iden-
tify any that were posted more than two years earlier
and had not been updated in that time. When we began
our reporting in 2019, we found 165 such outdated
notices on the Registry. Since then, prescribed minis-
tries have made significant improvements to bring and
keep notices up to date.

As of March 31, 2023, there were 30 outdated
proposal notices on the Environmental Registry. This
is 135 (or 82%) fewer than we found in 2019 and 12
(29%) fewer than we found in 2022. Of the 30 out-
dated notices (see Figure 7):

¢ The Natural Resources Ministry was responsible

for 20 outdated notices, with one notice dating
as far back as 2004. The Ministry has an inter-
nal process for identifying outdated Registry
notices, which the Ministry followed in 2022/23,
resulting in a 49% improvement since 2022.
However, 11% of the Ministry’s total proposal
notices on the Environmental Registry were

still open, without either a decision notice or an
update to explain the status of the proposals.

¢ The Environment Ministry was responsible for

six outdated notices. While this was less than 1%
of the Ministry’s open proposal notices, it is an
increase of five notices since 2022 and includes
important proposals, such as the 2018 Made-in-
Ontario Environment Plan (see Section 13.1.2)
and updates to the Ministry’s Statement of
Environmental Values.

¢ The Mining Ministry was responsible for three of

the outdated notices.

¢ The Agriculture Ministry was responsible for the

remaining one.

Also, we found two proposal notices that, while
open for less than two years and so not formally
“outdated,” the Environment and Natural Resources
Ministries had made decisions on, but had not posted
decision notices many months later:



Figure 7: Ministries with Proposal Notices on the
Environmental Registry of Ontario for More Than
Two Years without a Decision or Update, as of
March 31, 2023

Source of data: Environmental Registry of Ontario

Natural Resources 20
Environment 6
Mining 3
Agriculture

Total 30

* The Natural Resources Ministry posted a pro-
posal notice for legislative and regulatory
proposals affecting conservation authorities
to support the Housing Supply Action Plan 3.0
(Environmental Registry #019-6141) in October
2022. The legislative amendments in Bill 23
were made in November 2022 and the regula-
tions were filed in December 2022. However,
as of September 2023, the Ministry had not
posted a decision notice to inform Ontarians of
the outcome or to explain how it considered the
public’s comments in making the decision.

¢ The Environment Ministry posted a proposal
notice for the Supporting Growth and Housing in
York and Durham Regions Act, 2022 in October
2022 (Environmental Registry #019-6192), also
as part of Bill 23. The bill passed in November
2022, but as of September 2023 the Environ-
ment Ministry had not posted a decision notice
to inform Ontarians of the decision or to explain
how it considered the public’s comments in
making the decision.

We found this same issue of the Environment Min-
istry delaying giving notice of its decisions in 2022.
Leaving proposal notices on the Registry long after
the Ministry has decided on them, without informing
the public, is not consistent with the EBR Act require-
ment to give notice of decisions as soon as reasonably
possible, or with the transparency and accountability
purposes of the EBR Act.
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We continue to believe that ministries should keep
their proposal notices up to date.

8.2 Natural Resources and Mining
Ministries Were Slow to Tell Ontarians
about Some Environmentally
Significant Decisions

As noted in Section 8.1, timely public notice of deci-
sions is important for transparency and to provide
accountability for the outcome of a proposal. Further,
delays in posting decision notices for instruments allow
activities with potential environmental impacts to con-
tinue—sometimes for long periods of time—before the
public becomes aware of the approval or can seek to
appeal it.

Each year, we review a sample of policy, act, regula-
tion, instrument and exception notices, to assess how
promptly ministries gave notice of their decisions on
the Environmental Registry. Of the sample of notices
that we reviewed in 2022/2023, we found that min-
istries gave Ontarians prompt notice (that is, notice
within two weeks of the decision being made) in 82%
of decisions—an increase from 80% in 2021/2022.

We found that the Natural Resources Ministry was
the slowest in giving notice of its decisions, with 33%
of the notices that we reviewed posted more than
two weeks after the Ministry made its decisions—an
increase from 26% in 2021/22. For example, the Min-
istry took:

e 285 days to tell the public that it had filed a
regulation to regulate compressed air energy
storage in porous rock reservoirs;

e 279 days to give notice that it had removed
conditions from a licence to operate a quarry,
including a requirement to rehabilitate the site
by a specified deadline; and

® 440 and 470 days, respectively, to give notice
that it had issued licences to extract aggregate
from pits in the Township of Southgate and the
Town of the Blue Mountains.

In all cases, members of the public had submitted

comments on the proposals and clearly had an interest
in finding out what the Ministry decided.



The Mining Ministry was the second slowest
ministry in giving notice, posting 20% of its deci-
sion notices that we reviewed more than two weeks
after the Ministry made its decisions. This is an
improvement since 2021/22, when we found that the
Ministry was late to post 39% of the decision notices
that we reviewed.

However, in one case this year, the Mining Ministry
posted an exception notice that was over two years late.
The Ministry posted the exception notice to inform
Ontarians that the Minister had directed ministry
employees and agents to rehabilitate a mine hazard,
relying on the EBR Act emergency exception to avoid
first consulting the public. The rehabilitation measures
were completed in November 2020, but the Ministry
did not inform the public of its decision to issue the dir-
ections until February 2023.

Even when a ministry relies on an exception to
consulting the public before making a decision, the
ministry is required by the EBR Act to give notice to the
public as soon as reasonably possible after it makes the
decision. The Ministry told us that the delay in giving
notice was due to staffing issues.

RECOMMENDATION 6

To give Ontarians prompt notice of environment-
ally significant decisions, we recommend that the
Ministry of Natural Resources and Forestry and
the Ministry of Mines post all decision notices,
including exception notices, on the Environmental
Registry of Ontario (Registry) within two weeks
after they make a decision.

The Ministry is committed to its legal obliga-

tions under the Environmental Bill of Rights, 1993
(EBR Act), appreciates this recommendation and is
also committed to posting decision notices as soon
as possible. The Ministry’s internal guidance and
training provides direction to staff, including the
best practice of posting decision notices within two

weeks of the decision being made. The Ministry
has reduced its outdated proposal notices by 49%
since 2022, and will continue to review proposal
notices and post decisions as soon as possible after
a decision has been made. Where decision-makers
continue to consider a proposal, the Ministry will
post an update which may include informing the
public that no decision has been made at this

time on the proposal. Any update posted after

a comment period has concluded will include a
summary of comments received on the proposal
and an indication of proposed next steps.

The Ministry agrees with this recommendation
and will continue to improve upon its procedures
to ensure decisions are posted to the Registry in
a timely manner. The Ministry has significantly
improved its decision posting practices, reducing
the number of late notices.

The Ministry’s internal guidance and train-
ing provide direction to staff on the appropriate
timing for Registry decision notices. This includes
supporting the Auditor General’s best practice of
posting within two weeks of a decision being made.

9.0 Environment and Natural

Resources Ministries Still Not
Respecting Application Timelines

9.1 Environment and Natural
Resources Ministries Again Failed
to Meet Deadlines to Respond to
EBR Act Applications

When a ministry receives an application for investiga-
tion from the public, the ministry’s handling of the
application must comply with all of the timelines set
out in the EBR Act. In particular, the ministry must:
¢ acknowledge receipt of the application to the
applicants within 20 days;



¢ let the applicants know within 60 days of receiv-
ing the application if the ministry will not
undertake the investigation;

e for undertaken investigations, complete the
investigation within 120 days (or update the
applicants on the expected time frame for com-
pletion); and

e give applicants notice of a ministry’s final deci-
sion within 30 days of completing an undertaken
investigation.

As in 2022, we again found this year that the
Environment Ministry missed the 60-day deadline to
tell the applicants about its decision not to undertake
an investigation. The Ministry took 177 days to inform
the applicants that it would not undertake an investiga-
tion of an alleged contravention of the Environmental
Protection Act resulting from the discharge of gasoline
vapours from a gas station in London. As it had done
in 2022, the Ministry contacted the applicants 60 days
after it received the application to inform them that
it needed more time to review the request, and said it
would “get back to [them] shortly on whether it will
investigate” the allegations. The Ministry did not get
back to the applicants until 117 days later (for a total
of 177 days), almost triple the length of the statutory
deadline.

The Natural Resources Ministry also failed to meet
EBR Act timelines again in 2023. In 2022, we found
that the Natural Resources Ministry had failed to com-
plete a review within a reasonable time, as required by
the EBR Act. This year, like the Environment Ministry,
the Natural Resources Ministry did not meet statutory
deadlines to respond to an application for investi-
gation. The application, submitted in March 2023,
alleged contraventions of the Fish and Wildlife Conserv-
ation Act, 1997 related to a coyote hunting competition.
The Ministry did not inform the applicants within
60 days of receiving the application that it would not
undertake the investigation. The Ministry also did not
complete the investigation, nor give the applicants
an estimate of the time needed to complete it, within
120 days. In July 2023—more than 120 days after it
received the application—the Ministry told us that it
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had not yet made a decision whether to undertake the
investigation and confirmed that it had communicated
nothing to the applicants. As of September 2023, the
Ministry still had not given notice of its decision.

The EBR Act does not allow ministers to deviate
from the timelines set out in the Act. Ministries are
contravening the EBR Act’s requirements when they
fail to meet the timelines set out in the Act. Missing
these timelines disrespects applicants’ rights for timely
resolution of their concerns, as well as risks the public
losing confidence in EBR Act applications as a way to
resolve concerns about alleged contraventions. Further,
the Natural Resources Ministry’s failure to inform the
applicants of the status of their application led the
applicants to reasonably, but mistakenly, believe that
the Ministry had undertaken an investigation.

We continue to believe this is an important issue
and that the ministries should adhere to the timelines
set out in the EBR Act.

9.2 Environment Ministry Has Still
Not Completed the Review of the
EBR Act That It Agreed to Undertake
in 2011

There has never been a comprehensive review of the
EBR Act since it came into force in 1994. In Decem-
ber 2010, an application submitted under the EBR Act
asked the Environment Ministry to review the EBR Act
itself to address, through statutory and/or regulatory
changes, “significant shortcomings and ‘challenges’
within the current EBR regime.” The applicants noted
that the EBR Act was generally sound, but that several
key changes were needed “so that the statute can
better deliver on its promises of conserving/restor-
ing environmental integrity, ensuring environmental
sustainability, and protecting the public right to a
healthful environment.”

In March 2011, the Ministry agreed to undertake a
scoped review. However, it did little until 2016, when
the Ministry undertook public consultation through the
Environmental Registry on potential improvements to
the Act. Although the public feedback identified issues,




the Ministry never completed the promised review or
took any action as a result of that consultation.

When a ministry determines that the public interest
warrants conducting a review that has been requested
under the EBR Act, the Act requires that the ministry
conduct the review “within a reasonable time.” We
have repeatedly found in our past reports that the
Environment Ministry has not completed its review of
the EBR Act within a reasonable time.

In 2022, we recommended, among other things,
that the Ministry complete the intended review of
the EBR Act to identify and assess gaps and issues
that hinder its effective operation, including several
major issues that we had found in our annual audits.
However, as of September 2023, the Ministry had not
taken any new steps toward completing the review, and
did not have a target date for completion. We continue
to recommend that the Ministry complete the intended
review of the EBR Act and give notice of the outcome of
the review to the applicants as required under the Act.

10.0 Environment Ministry Still
Not Fully Carrying Out Its Unique

EBR Act Responsibilities

In addition to its role as administrator of the EBR Act
and its regulations, the Environment Ministry has some
unique responsibilities under the Act, including:
¢ providing educational programs about the Act
to the public, and providing general information
about the Act to members of the public who wish
to participate in environmental decision-making;
* posting notices on the Environmental Registry
to inform Ontarians about applications for leave
to appeal and appeals of instruments prescribed
under the EBR Act; and
* operating the Environmental Registry.
As in past years, this year we found that the Ministry
is still not fully carrying out these unique responsibil-
ities, either effectively or at all.

10.1 Environment Ministry Still
Failing to Educate Ontarians about
the EBR Act

Ontarians cannot exercise their EBR Act rights if they
are not aware of them. For the last three years, our
Office has engaged a polling firm to survey Ontario
residents about their awareness of the EBR Act and
their rights under it. Again this year, the survey found
that Ontarians’ awareness is low—over half (55%) of
those surveyed had never heard of the EBR Act.

The Environment Ministry became responsible in
2019 for providing educational programs about the
EBR Act to the public. We have found that the Ministry
has done little to fulfill this obligation since then. The
Ministry drafted a communications plan about the
EBR Act in 2020, but as of 2022 only the first phase of
that plan was under way (a series of social media posts
about the EBR Act). We found that the Ministry had
not made it a priority to educate Ontarians about the
EBR Act.

In 2021, we also found that the Ministry’s EBR Act
website needed updates, and that the Ministry lacked
processes for providing general information about
the EBR Act to Ontarians who ask for information. In
particular, the Ministry did not have processes for tele-
phone inquiries about the EBR Act to be directed to the
correct office in the Ministry, or for the staff answering
those telephone lines to give helpful and accurate infor-
mation about the EBR Act.

This year, we found that the Ministry had
developed and put in place some new processes for
logging, tracking and responding to inquiries from the
public about the EBR Act. It also created new guidance
for Service Ontario staff to respond to EBR Act-related
inquiries. The Ministry also made some updates to
information on its EBR Act website.

However, we found that, other than a series of social
media posts about the EBR Act between October and
December 2022 (identical to those the Ministry posted
in 2021), the Ministry did not offer any educational
programs about the EBR Act to the public in 2022/23,
nor did it have any plans to do so. The Ministry told us



in 2022 that it needed to conduct research to assess
awareness and understanding of the EBR Act, iden-
tify knowledge gaps and determine where to target
education campaigns before it could roll out the rest
of its communications plan (including developing
ongoing social media content and other educational
materials on the EBR Act). We recommended that the
Ministry undertake that research and put its full com-
munications plan into action, and the Ministry agreed.
However, as of September 2023, the Ministry had not
conducted that research or undertaken any further
aspects of its communications plan.

We continue to believe that the Environment Min-
istry should prioritize providing educational programs
to the public to raise awareness and understanding of
the EBR Act and its rights, including undertaking any
research necessary for it to do so effectively.

10.2 Ontarians Were Again Not Given
Prompt Notice of Leave to Appeal
Applications

When a person seeks leave to appeal (that is, applies
for permission to challenge) a ministry’s decision on
certain types of instruments (such as a decision to issue
a permit, approval or licence), the person must send
their application to:

¢ the tribunal responsible for hearing the appeal;

¢ the ministry official who issued the instrument;

and

* the company or individual to whom the instru-

ment was issued.

The EBR Act also requires the person to give notice
to the Environment Minister, which can be done by
email or mail. The Ministry then must promptly post
the notice on the Environmental Registry. This process,
if followed, ensures that Ontarians know of the appli-
cation and can take steps to participate in the Ontario
Land Tribunal’s proceedings if they wish to do so.

Once notice of a leave to appeal application is pro-
vided to the Environment Minister, the Minister’s Office
informs the Ministry’s Environmental Bill of Rights
Office, which is responsible for preparing and posting
appeal notices on the Registry. When the Ministry’s
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Environmental Bill of Rights Office becomes aware of
an application for leave or an appeal, its practice is to
ask applicants for certain details about the applica-
tion and then include that information in the leave to
appeal notice it places on the Registry.

Based on past practice, we consider notice to have
been given promptly when it is given within the later of
five business days from the date the Ministry receives
notification, or one business day of the close of the
appeal period. In each of our past reports since 2019,
we have found that the Ministry had not given prompt
notice of all appeals and leave to appeal applications.
Although the Ministry has made some improvements,
we found again in 2022/23 that Ontarians did not
receive prompt notice.

10.2.1 Environment Ministry Did Not Give
Ontarians Notice of Two Leave to Appeal
Applications until after the Tribunal Had Made
Its Decision

Of the five leave to appeal notices that the Min-

istry needed to post on the Environmental Registry

in 2022/23, it posted just one notice within five busi-
ness days of receiving notice of the application. In

two cases, the Ministry asked the applicants for more
information about the application and then posted

the leave to appeal notices within five business days of
receiving the requested information. In the remaining
two cases, the Ministry did not post the notices until
after the Tribunal had already issued its decisions on
whether to grant leave to appeal—too late for members
of the public to seek to participate. The Ministry told
us that applicants do not always give notice to the
Minister, and so the Environmental Bill of Rights Office
(which prepares and posts the notices) is not informed
of the appeals in a timely way, even though others in
the Ministry are aware of the leave applications and
responding to them before the Tribunal.

This is a continuing issue. In 2021, we stated that,
where the Ministry is aware of a leave application,
regardless of how it became aware, it should make
every reasonable effort to ensure that Ontarians
are given timely notice. We recommended that the



Ministry create additional processes to identify all leave
applications and to post notices promptly. We also
recommended that, in cases when applicants do not
give details, the Ministry post a notice promptly and
update it when the Ministry receives more information.
In response, the Ministry told us that it would look

for ways to better identify applications so it can post
notices promptly.

We found that the Ministry has taken some steps but
has not fixed the issue. In particular, the Environmental
Bill of Rights Office is not being promptly notified
when other Ministry staff receive an application, and
the Ministry is responding to it at the Tribunal. We
continue to believe that the Ministry should create a
process for finding all leave applications to enable its
Environmental Bill of Rights Office to consistently post
all notices promptly.

10.2.2 Ontarians Were Not Given Any Notice of
an Appeal of a Planning Act Decision Posted
on the Registry

In 2022/23, we learned that an applicant seeking
consent to sever land under the Planning Act had filed
an appeal of the Municipal Affairs Ministry’s refusal
to grant the consent in March 2022, during our prior
reporting period. Consents to sever land are subject to
the EBR Act. The Municipal Affairs Ministry posted a
proposal notice on the Environmental Registry for the
proposed severance and received two comments from
the public. It then decided to refuse to grant the sever-
ance in February 2022.

The Environment Ministry did not receive notice
of the appeal, so it did not post a notice of the appeal
on the Registry. We found that the Notice of Decision
that the Municipal Affairs Ministry gave to the appli-
cant refusing to grant the severance did not direct the
appellant to send its notice of appeal to the Environ-
ment Ministry. The Ministry included this direction in
the decision notice on the Environmental Registry, but
if the applicant did not view the Registry notice, they
may not have known that the EBR Act requires them to
notify the Environment Minister of their appeal. The
Tribunal heard the appeal in January and February

2023 and issued its decision to dismiss the appeal in
May 2023.

The Natural Resources Ministry, Mining Ministry
and Technical Standards and Safety Authority all
also administer instruments that are subject to the
EBR Act, some of which are appealable. As noted in
Section 10.2.1, in 2021 we recommended that the
Environment Ministry create processes to identify all
appeals of EBR Act instruments that are filed, including
appeals of instruments issued under acts adminis-
tered by other prescribed ministries, so that Ontarians
receive timely notice of all appeals. We continue to
recommend that the Environment Ministry create
such a process, so that it promptly learns of appeals of
instrument decisions under other acts and gives notice
to Ontarians before the Tribunal hears the appeal and
makes its decision.

10.3 Two Weaknesses Make the
Environmental Registry Less Effective

As we found in 2021/22, the Environment Ministry
maintained the Environmental Registry so that it
generally worked well to enable Ontarians to find infor-
mation about environmentally significant matters. This
enabled the public to participate in ministries’ environ-
mentally significant decision-making.

We also found that the Ministry has made improve-
ments to the internal Registry system, responding
in some cases to recommendations that we made in
2021. In particular, the Ministry made improvements
to better manage Registry access by internal users and
completed a process for more promptly making needed
updates to the Registry in response to changes to pre-
scribed ministries.

However, through our audit work this year, we
found two weaknesses, outlined below, that risk
making the operation of the Registry less effective.

10.3.1 Notices Can Be Changed without Telling
the Public

When the Environmental Registry was modernized
in 2019, a new feature was added that allows ministries



to post updates to Registry notices. Updates appear as
a banner at the top of the notice, and the date that the
notice was last updated is recorded. Ministries use the
update tool for a few purposes. For example, ministries
have updated notices to inform the public that they
have made a correction or addition to a notice, added
a link or extended the comment period. Ministries
also regularly use this update function to let Ontarians
know that they are still considering a proposal that has
been on the Registry for a long time (see Section 8.1).
However, we learned this year that ministries did
not always use this update function when they made
changes to Registry notices. When ministries do not
use the update function, it can be difficult to tell that a
notice has been changed or what changes were made.

Further, when a notice is changed without being

formally updated:

* no update banner is added to the notice to make
it clear to the public that it has been changed or
to explain the nature of the change; and

* no “updated” tag is added to the notice, which
would have moved the notice to the top of
the Registry’s list of recent notices, bringing
users’ attention to the fact that the notice was
changed. The “updated” tag would also trigger
an email notification to any registered users of
the Environmental Registry who had elected to
“follow” the notice, alerting them to the change.

While the Environmental Registry system cannot

be searched systematically to determine the extent of
this risk, we identified three cases in which ministries
had made substantive changes to notices in 2022/23
without formal updates:

* After the consultation period had already closed,
the Mining Ministry changed four related pro-
posal notices for mineral exploration permits to
correct the claim numbers that show the precise
location of the proposed mineral exploration
activities. The Ministry did not make it clear to
the public that it had made these corrections or
restart the consultations to allow Ontarians to
comment after it corrected the details about the
claim numbers associated with the proposed
exploration activity.
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¢ The Environment Ministry changed a proposal
notice for a permit to take water for an aggregate
operation in Kingston, correcting the type of
source from which water would be taken. The
Ministry made this change after the consulta-
tion period had ended. In this case, the Ministry
added text to the proposal notice explaining
that it made the change, but it did not formally
update the notice or restart the consultation to
allow Ontarians to comment on the corrected
details of the proposed water taking.

e In April 2022, 15 days into the 30-day public
consultation on Bill 109, the More Homes for
Everyone Act, 2002, the Municipal Affairs Min-
istry added text to the proposal notice, without
using the update function, to state that the bill
had passed. Passing the bill so early in the public
consultation period made further consultation
meaningless, as the proposal had already been
implemented. We reported on this issue, and
why it was inconsistent with EBR Act require-
ments or purposes, in our 2022 report.

Further, in the Mining Ministry and Environ-

ment Ministry cases, Ontarians were given incorrect
information about substantive details of the propos-
als—precise location of the proposed activity, and
water-taking source type, respectively—and were not
given any further opportunity to comment after the
details were corrected.

The Environment Ministry told us that prescribed
ministry staff are instructed in Environmental Registry
training to use the update function when necessary
to change or update a notice, and that only a limited
number of staff in each ministry have authority to
publish notices. However, the Registry has no controls
in place to prevent ministry staff with the authority to
publish notices from making changes to their notices
without using the update function. Further, the Min-
istry has no way to easily find notices that have been
altered without a formal update.

In some cases, changes to a notice may be minor
or inconsequential to the public’s participation rights.
However, changing the substance of a proposal notice
without clearly informing Ontarians and giving them




a chance to comment is inconsistent with the purposes
and intent of the EBR Act.

10.3.2 Map-Based Searches Could Show
Incomplete Results

The Environmental Registry includes a map-based
search function that allows users to see instrument
details on a map by entering a postal code, address

or city. This function is useful as Ontarians may be
interested in finding out what environmental activities
are being proposed, or have been approved, in their
communities, and in participating in decision-making
around those approvals.

Some of the instrument notices that we assessed
this year did not include a map link to the site loca-
tion of the environmental activity in question. The
Environment Ministry told us that ministry staff receive
training on how to add a map link to a notice and are
instructed to do so, but including a map link is not
necessary to publish a notice on the Registry.

If a notice does not include a map link, it will not
show up in the results of a map-based search. As such,
members of the public that use the Environmental
Registry’s map-based search may not obtain complete
results. This could lead to Ontarians missing oppor-
tunities to be informed about and comment on certain
proposals, or to seek leave to appeal certain decisions.

In limited cases, a map link may not be applic-
able—for example, when a proposal is for approval of
a mobile facility with no set location. However, for the
Registry’s map-based search function to be reliable,
ministries should include map links in all instrument
notices that have a site location associated with them.

RECOMMENDATION 7

So that Ontarians can rely on the Environmental
Registry of Ontario (Registry) as a complete and
accurate source of information about environ-
mentally significant proposals and decisions, and
to provide transparency and accountability for
that information, we recommend that the Min-
istry of the Environment, Conservation and Parks

immediately develop and implement controls in the

Registry system that:

° prevent internal users from making substan-
tive changes to published notices without also
including a formal public update explaining
what changes have been made; and

® require, wherever applicable, that a map link
to the site location related to a proposed instru-
ment be included in the instrument notice when
it is published on the Registry.

The Ministry is committed to delivering a high-
quality Registry platform as the means of giving
information about proposals, decisions and other
actions that could affect the environment to the
public as required by the Environmental Bill of
Rights, 1993 (EBR Act). To support this objective,
the Ministry has a continuous, multi-year technical
improvement model for the Registry system in
place. The Ministry will consider what technical
controls could be developed and implemented to
address this recommendation as part of that rigor-
ous multi-year enhancement process. The Ministry
will also consider ways to provide additional train-
ing and guidance to system users across the Ontario
Public Service on the appropriate use of the Regis-
try’s existing features.

11.0 Ministries Have Made Some
Progress Implementing Processes

for Meeting Their EBR Act
Responsibilities

Prescribed ministries under the EBR Act have legal
requirements intended to support public participa-
tion, transparency and accountability in government
decisions that affect the environment. Internal con-
trols—processes, policies and procedures—can help
ensure that staff know their ministries’ legal obliga-
tions under the EBR Act, that they know how to meet



these obligations and that they have processes to assess
their effectiveness.

In 2021 we found that many prescribed ministries
did not have sufficient internal controls to ensure they
comply with the EBR Act. To help the ministries imple-
ment the EBR Act more effectively, we recommended in
our 2021 report that every prescribed ministry review
its existing processes and procedures, if any, for com-
plying with and implementing the EBR Act and, to the
extent that it had not already done so:

* create, follow, and periodically review and

update documented processes;

¢ develop and follow processes to train and update
all relevant staff on the ministry’s responsibilities
under the EBR Act and when the Act applies; and

* put processes in place for monitoring the min-
istry’s past compliance with the EBR Act (to
verify that ministry staff properly followed the
ministry’s processes and complied with EBR Act
requirements), and take corrective measures to
address and prevent any non-compliance.

Since 2021, ministries made varying progress
toward following this recommendation (see Appen-
dix 12 for a description of progress by ministry).
Overall, we found the following:

¢ Almost all prescribed ministries made progress
developing or updating (as applicable) written
policies and procedures intended to ensure they
comply with the EBR Act. However, the Indigen-
ous Affairs Ministry has not finalized updates to
its guidance materials, and the Labour Ministry
has not yet circulated its draft procedures to
staff.

® Most ministries provided training to make staff
aware of the EBR Act and their responsibilities
under the Act. However, three ministries—
Health, Long-Term Care and Labour, which we
identified in 2021 as not providing formal train-
ing—have still not put actions in place to ensure
staff know their EBR responsibilities.

* Most ministries—except for the Mining, Munici-
pal Affairs and Public Services Ministries and the
Technical Standards and Safety Authority—have
still not created processes for monitoring their
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past compliance with the EBR Act. Examining
past compliance is important because it allows

a ministry to determine not only if it has met

its legal requirements under the Act, but also

to assess whether its EBR Act processes have
been effective or if the ministry needs to make
revisions to carry out its responsibilities more
effectively. For example, the Mining Ministry
conducts an annual internal audit of its instru-
ment notices; findings from its audit can be used
to train staff and improve drafting of future
instrument notices. The Municipal Affairs Min-
istry circulates a bimonthly status table of its
Registry notices to relevant Ministry divisions to
gather information on whether EBR Act require-
ments are being met.

While ministries have made some good progress,
more work needs to be done. So that the public’s rights
under the Act are respected and the purposes of the Act
may be achieved, we continue to believe that all pre-
scribed ministries should, on an ongoing basis:

* ensure that relevant staff are aware of, and know
how to comply with, the ministries’ EBR Act
responsibilities; and

* have processes in place to monitor their past
compliance.

12.0 Action Needed to Keep the

EBR Act’s Coverage Up to Date

For Ontarians to put their participation rights into
practice, ministries, acts and instruments that affect
the environment must be brought under the EBR Act
by being “prescribed” by regulation. It is also import-
ant that any exceptions to consultation remain relevant
and consistent with the Act’s purposes.

This section both follows up on previous recom-
mendations relating to keeping the EBR Act’s coverage
up to date as well as identifies new related issues that
arose this past reporting year.

In January 2023, the Environment Ministry told
prescribed ministries it expected to bring forward




regulatory amendments in fall 2023 and asked whether
the ministries had amendments they wanted included.
At the time of our audit, we had not been advised of
any new ministries or acts, and had been advised of
only one new instrument, proposed by ministries to
become prescribed.

12.1 Action Needed to Make
Additional Ministries Subject to the
EBR Act

12.1.1 Prescribing the Ministry of Citizenship
and Multiculturalism Is Needed to Fill a Gap in
EBR Act Coverage

In summer 2022, the mandate of the Tourism Ministry,
a ministry that is subject to the EBR Act, changed so
that most of its responsibilities related to the Ontario
Heritage Act were transferred to the Ministry of Citizen-
ship and Multiculturalism (Multiculturalism Ministry),
which is not subject to the EBR Act. The intent of
prescribing the Ontario Heritage Act was to provide
rights for Ontarians to participate in environmentally
significant decisions and to request a review related to
that Act. While the Ontario Heritage Act is prescribed
for purposes of applications for review, neither of the
ministries responsible for administering that Act (the
Multiculturalism Ministry and the Tourism Ministry)
are prescribed under that part of the EBR Act, resulting
in a lack of clarity about responsibility for responding
to any applications for review.

Since the transfer of responsibility, the Multicul-
turalism Ministry voluntarily used the Environmental
Registry in October 2022, and again in October 2023,
to consult Ontarians about proposed amendments to
the Ontario Heritage Act. However, until the Ministry
becomes prescribed, it is under no obligation to notify
or consult Ontarians about future proposals.

We wrote to the Multiculturalism Ministry to urge it
to become prescribed under the EBR Act so that Ontar-
ians would continue to be able to exercise their EBR Act
rights for environmentally significant decisions related
to the Ontario Heritage Act. In response, the Ministry
agreed to consider becoming prescribed. However,

we have since learned that the Ministry decided that

it would not seek to be prescribed as part of the next
planned amendments to the EBR Act regulations in fall
2023.

RECOMMENDATION 8

So that Ontarians can participate in all environ-
mentally significant decision-making about the
Ontario Heritage Act by the Ministry of Citizenship
and Multiculturalism, we recommend that the Min-
istry of Citizenship and Multiculturalism work with
the Ministry of the Environment, Conservation and
Parks to take steps to have the Ministry of Citizen-
ship and Multiculturalism prescribed under the
Environmental Bill of Rights, 1993.

The Ministry of Citizenship and Multiculturalism

and the Ministry of the Environment, Conservation
and Parks will work together to explore appropriate
next steps to consider this recommendation.

The Ministry will continue to work with the
Ministry of Citizenship and Multiculturalism to
explore appropriate next steps to consider this
recommendation.

12.1.2 No Steps Taken to Prescribe the
Ministry of the Attorney General

In Section 4.3 of our 2021 report, we recommended
that the Environment Ministry work with the Min-
istry of the Attorney General (Attorney General) to
take steps to have that Ministry prescribed under the
EBR Act. In February 2021, the Attorney General had
introduced legislation that ultimately:
¢ amalgamated several tribunals that hear appeals
affecting the environment into a single entity
called the Ontario Land Tribunal (Tribunal);



¢ changed procedures at the Tribunal that affected
public participation in hearings on environ-
mental matters; and

* repealed provisions in several acts prescribed

under the EBR Act that had permitted an appeal
of a Tribunal decision to the minister.

These changes could indirectly affect the
environment.

In its response to our recommendation, the Attor-
ney General described its mandate and stated that its
core responsibilities are focused on the oversight and
administration of all matters connected to the adminis-
tration of justice in Ontario and are not directed at the
environment. The Environment Ministry subsequently
wrote to the Attorney General to ask it to confirm that
it did not wish to be prescribed under the EBR Act, and
in February 2022 the Attorney General confirmed this.
The Environment Ministry has taken no additional
steps to discuss the EBR Act with the Attorney General
or to make that Ministry subject to the EBR Act. Con-
sequently, while other consultation opportunities may
be available, Ontarians are still not entitled to be con-
sulted under the EBR Act before the Attorney General
makes decisions that could have a significant effect on

the environment.

12.2 No Steps Taken to Make
Additional Laws Subject to the
EBR Act

In our 2021 report, we recommended that the Environ-
ment Ministry work with the Agriculture, Energy and
Transportation Ministries to take steps to have the
Drainage Act, the Electricity Act, 1998 and the Highway
Traffic Act, respectively, prescribed. At that time, each
Ministry had voluntarily consulted on environmentally
significant regulations under those acts. In response to
our recommendation, the Agriculture Ministry stated
that it did not accept the recommendation that the
Drainage Act be prescribed, on the grounds that it is
not environmental legislation. The Energy Ministry
responded that it would continue to voluntarily consult
on regulations under the Electricity Act, 1998 that have
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a clear environmental significance and would deter-
mine this on a case-by-case basis.

The Transportation Ministry responded that it
continues to assess consultation requirements for
environmentally significant proposals and proposed
to have only section 75.1 of the Highway Traffic Act
(regarding vehicle emissions) prescribed. This provi-
sion was added to the Highway Traffic Act when the
vehicle emissions program was transferred from the
Environmental Protection Act (which is administered by
the Environment Ministry and subject to the EBR Act)
to the Highway Traffic Act (which is administered by
the Transportation Ministry and was not subject to
the EBR Act). The EBR Act regulation was amended in
March 2022 to reflect this change.

Shortly after the release of our report in December
2021, the Environment Ministry wrote to each of the
ministries to confirm whether they would seek to have
these acts prescribed. The ministries confirmed their
positions had not changed. The Environment Ministry
has taken no additional steps to discuss the EBR Act
with the ministries or to prescribe those acts under the
EBR Act. Consequently, Ontarians still do not have any
right to participate in decision-making about environ-
mentally significant proposals related to regulations
under the Drainage Act, the Electricity Act, 1998 or most
of the Highway Traffic Act.

12.3 Some Action Has Been Taken
to Update the List of Instruments
Subject to the EBR Act

Five ministries (Environment, Natural Resources,
Mining, Municipal Affairs and Public Services) are
required to give notice and consult on proposed
instruments that are prescribed in O. Reg. 681/94
(the Instrument Classification Regulation) under the
EBR Act (Public Services has delegated this responsibil-
ity to the TSSA). The EBR Act requires these ministries
to review the Instrument Classification Regulation
“from time to time” and determine whether there are
new types of instruments with the potential for sig-
nificant environmental effects that should be added to
the regulation, or whether changes affecting already



prescribed instruments mean they should be removed
from, or reclassified in, the regulation. Such amend-
ments would keep the EBR Act up to date and ensure
that the public is consulted on all environmentally sig-
nificant instrument proposals.

In our 2021 report, we recommended that the five
ministries responsible for consulting Ontarians about
instruments, and the TSSA, carry out a comprehensive
review of the Instrument Classification Regulation and
propose amendments as needed to add new instru-
ments that could have significant environmental
effects, or remove or reclassify existing instruments
that no longer meet the criteria for classification. The
Natural Resources, Mining, Municipal Affairs and
Public Services Ministries agreed to review their classi-
fied instruments and determine whether amendments
were required.

The Environment Ministry itself did not explicitly
agree to review its instruments and did not carry out
a comprehensive review of the Instrument Classifica-
tion Regulation as recommended. Instead, it asked
program areas within the Ministry whether they had
any proposed amendments. The TSSA stated that it
had undertaken a review of classified instruments in
2018 at the request of the Environment Ministry. It
determined that, because there have been no subse-
quent changes to either the Liquid Fuels regulation or
the Liquid Fuels Handling Code under which its clas-
sified instruments are issued, a further review was not
needed, which is a reasonable approach.

Since 2021, the Natural Resources Ministry carried
out a review of prescribed and new instruments under
its legislation and identified some required amend-
ments to bring its list of instruments up to date. As
a first step, the Ministry put forward several admin-
istrative amendments, including changing outdated
references and recognizing the 2022 transfer of
responsibility for the Conservation Authorities Act from
the Environment Ministry to the Natural Resources
Ministry. These changes were included in a package
of amendments to the regulations filed in November
2022. The Ministry noted that it intended to bring

forward additional amendments related to instruments

under several acts, some of which will be substantive
and will require public consultation. In March 2023,
the Ministry posted a proposal notice on the Registry
to add a new instrument under the Invasive Species Act,
2015 to the Instrument Classification Regulation.

No other proposals have yet been posted for public
consultation.

The Mining Ministry told the Environment Min-
istry in 2022 that it intends to propose amendments
to the Instrument Classification Regulation to correct
references for some existing instruments resulting
from previous Mining Act amendments—some dating
from 2019—and to reflect its implementation of a
new recovery-of-minerals permit regime, which is not
yet in force. In February 2023, the Mining Ministry
told the Environment Ministry that it would not move
forward until pending amendments to the Mining Act
were enacted. These amendments were enacted in May
2023, but only some provisions have been proclaimed
in force and some supporting regulations filed. The
Mining Ministry told us that it was aware that it needed
to undertake a comprehensive review of its instru-
ment classifications and would work closely with the
Environment Ministry to determine whether to propose
amendments to the EBR Act Instrument Classification
Regulation.

The Municipal Affairs Ministry undertook a review
of its instruments by asking Ministry divisions to con-
sider if any act should be prescribed or any instrument
should be included in the Instrument Classification
Regulation. The Ministry advised the Environment
Ministry and us that it has no proposed amendments to
either EBR Act regulation at this time.

The Public Services Ministry asked the Environ-
ment Ministry to reflect the Ministry’s name change in
the November 2022 EBR Act regulation amendments.
In 2023, the Ministry advised the Environment Min-
istry that, following some program changes, it was in
the process of reviewing the acts and regulations it
was now responsible for, and was targeting to have its
analysis and any recommended updates completed in
time for the Environment Ministry’s expected amend-
ment package in fall 2023.



12.4 No Steps Taken to Address
Issues with Exceptions to Public
Consultation

12.4.1 Municipal Affairs Ministry Has Not
Taken Steps to Address Exception for Minister’s
Zoning Orders

In our 2021 report, we recommended that the Environ-
ment Ministry work with the Municipal Affairs Ministry
to take steps to amend the EBR Act General Regula-
tion to revoke section 15.5, which exempts Minister’s
Zoning Orders (MZOs) made under the Planning Act
from the EBR Act’s consultation requirements, and for
the Municipal Affairs Ministry to consult the public

on environmentally significant MZOs. However, the
Ministry has not taken steps to address this recom-
mendation. As noted in Section 12.3, the Ministry told
us in 2023 that it will not propose any amendments to
either EBR Act regulation at this time.

The Minister of Municipal Affairs and Housing
has the power to issue MZOs to regulate the use of
land in Ontario at the Minister’s discretion. The Plan-
ning Act provides that the usual municipal zoning
process—which requires public consultation, and also
allows appeals to the Ontario Land Tribunal—does
not apply to the issuance of MZOs. MZOs do not need
to be consistent with the Provincial Policy Statement,
except when applied to lands within the Greenbelt.
This means that the Municipal Affairs Minister, while
still required to consider matters of provincial inter-
est, can make a zoning order—without ever consulting
the public—that is inconsistent with provincial rules
that prohibit development in significant wetlands,
woodlands and wildlife habitat and that require the
protection of prime agricultural lands for agricultural
uses.

Since we made our recommendation in 2021, we
continue to have concerns. Between January 2022 and
July 2023, the Minister issued 49 new MZOs. Some of
these had the potential for significant environmental
impacts.
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12.4.2 Environment Ministry Still
Considering Steps to Address Environmental
Assessment Act Exception

In our 2021 report, we recommended that the Environ-
ment Ministry review section 32 of the EBR Act.
Section 32 provides an exception from the EBR Act
consultation requirements for prescribed instruments
that implement projects approved under, or exempted
from, the Environmental Assessment Act. The Ministry
responded that, as part of its environmental assess-
ment modernization initiative, it would consider
“how consultation may be provided for through other
mechanisms or processes, for those projects proposed
to be exempt. As environmental assessment modern-
ization activities continue, the changes being made
will prompt the Ministry to examine section 32 of the
EBR Act.”

In June 2023, the Environment Ministry confirmed
with us that it would be considering the section 32
exception as part of its environmental assessment mod-
ernization initiative, which was ongoing at the time of
our audit.

13.0 Follow-up on 2021 Annual
Report Recommendations and

Continuous Follow-up

Our practice is to issue follow-up reports to assess prog-
ress made implementing the actions recommended in
the reports we issued two years earlier, and to follow
up continuously every year thereafter until the recom-
mendations are fully implemented.

Since we report annually on the operation of the
Environmental Bill of Rights, 1993 (EBR Act), our
findings generally constitute our follow-up on past
recommendations by providing an update on the status
of a ministry’s compliance with and implementation
of the EBR Act. We also assess relevant informa-
tion about ministries’ actions to implement those




recommendations, such as the development of new
policies or guidance intended to achieve compliance
with the EBR Act. For recommendations that are not
directly related to compliance with and implementa-
tion of the requirements of the EBR Act, we follow our
practice of assessing the status of actions taken by min-
istries to implement those recommendations two years
after the recommendations were published.

Most of the recommendations in our 2021 report
relate to compliance with and implementation of the
EBR Act requirements, and are followed up through our
regular annual audit of the operation of the EBR Act.
However, there were five recommendations in our 2021
report that fell outside the scope of our regular audit
and that warranted a separate follow-up. We report on
the status of actions taken on those five recommenda-
tions here.

Further, one recommendation in our 2020 report
and two recommendations in our 2019 report that did
not relate directly to compliance with and implementa-
tion of the EBR Act remained outstanding. We reported
on the status of those recommendations in the follow-
up sections of our 2021 and 2022 reports, respectively.
Because they were not fully implemented at that time,
we continue to report on the status of those recommen-
dations here.

13.1 Follow-up on Select 2021
Recommendations

13.1.1 Environment Ministry Will Not
Implement Three Recommendations

The Environment Ministry told us that it will not imple-
ment three of the recommendations found in our 2021
report, each intended to promote transparency

and accountability in, and improve, environmental
decision-making.

Recommendation 9: Initiate and co-ordinate a
broad review and modernization of Statements of
Environmental Values, in collaboration with other
prescribed ministries.

In 2021, we reported that the Environment Ministry,
whose current Statement was last updated in 2008,

had posted a proposal for an updated Statement on the
Environmental Registry of Ontario (Registry) for public
comment. We noted several issues with the proposed
updated Statement, including that some commit-
ments in the proposed Statement were weakened,

and the proposed Statement did not include updated
environmental principles to reflect its mandate or
more modern environmental values. We also noted
that documents we reviewed explored the option of

a broader, co-ordinated review with other prescribed
ministries involving a more extensive overhaul of State-
ment principles. Given that other ministries had told us
they sought the Environment Ministry’s advice about
updating their Statements, we recommended that the
Ministry initiate and co-ordinate a broad review and
modernization of Statements of Environmental Values,
in collaboration with other prescribed ministries.

This year, the Ministry told us that it will not be
implementing this recommendation, taking the pos-
ition that each ministry prescribed under the EBR Act
is responsible for developing their own Statement. The
Ministry noted that it “continues to provide advice to
other ministries on the [Statements] when requested
and will consider how additional support to other min-
istries could be provided.”

We continue to believe that a co-ordinated review
and modernization of prescribed ministries’ Statements
could help establish Statements that better inform pre-
scribed ministries’ decision-making and could lead to
improved outcomes for the environment, as intended.

Recommendation 11: Develop and implement
updates to the Environmental Registry system
templates for decision notices to include a specific
section where prescribed ministries can attach, to
every decision notice that they post on the Registry,
documentation that shows how they considered their
Statements of Environmental Values when they made
those decisions.

In 2021, we found that the Environment Ministry’s
consideration of its Statement was inconsistently
documented and not always meaningful. To maintain
transparency and accountability, ministries should
clearly document when and how they considered



their Statements every time they make environment-
ally significant decisions. We recommended that,

to promote transparency and accountability for the
Ministry’s environmental decision-making and the
EBR Act requirement, it consider its Statement when
making such decisions. We also recommended that the
Ministry update the Environmental Registry system
templates for decision notices so that ministries can
attach documentation that shows how they considered
their Statements of Environmental Values when
making each decision.

This year, the Ministry told us that it has no direc-
tion to change its policy on Statement documentation
to require that documentation be attached to every
decision notice. It told us that it had been “focused
instead on making improvements to internal processes
for documenting consideration of the [Statement]
before a decision is made and will consider whether
additional improvements to these internal processes
may be needed.” The Ministry also noted that the
Registry already enables ministries to attach sup-
porting materials to decision notices, and so no
technical changes to the Registry would be needed to
implement our recommendation.

We continue to believe that it would promote trans-
parency and accountability for ministries to attach,
to every decision notice posted on the Environmental
Registry, documentation showing the public how they
considered their Statement when making the decision.

Recommendation 26: Post periodic updates on

the Environmental Registry about the status of all
applications for review submitted to the Ministry.

In our 2021 report, we found that the Ministry had not
completed three of the five reviews that it completed
that year within a reasonable time, and that the Min-
istry had not met its own deadlines for completing the

reviews, promising and then missing revised deadlines.

We noted that, in the past, the Environment Ministry
had a practice of periodically posting a notice on the
Environmental Registry that gave a status update on
applications for review submitted to the Ministry, and
that resuming that practice could allow for greater
transparency for applicants and the public, and greater
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accountability for the Ministry’s handling of applica-
tions for review.

This year, the Ministry told us that it would not
implement this recommendation, essentially repeating
the response that it gave to the recommendation in
2021. The Ministry told us that it is committed to
meeting its obligations under the EBR Act and makes
every effort to complete reviews in a timely manner, as
well as to give updates to the applicants periodically, as
required by the EBR Act.

We continue to believe that posting periodic
updates on the Environmental Registry about the
status of applications for review would provide greater
transparency around and accountability for the Min-
istry’s handling of EBR Act applications.

13.1.2 Environment Ministry Made

Little or No Progress Implementing

Two Recommendations, including Our
Recommendation to Post a Decision Notice for
Its 2018 Made-in-Ontario Environment Plan

The Environment Ministry told us that it made little or
no progress implementing two recommendations from
our 2021 report:

Recommendation 14: Follow the EBR Act
consultation process for a proposal to update
technical guidance for soil vapour intrusion
assessment.

In 2021, we found that the Ministry had posted on the
Environmental Registry a proposal for changes in a
technical guidance document used in soil vapour intru-
sion assessments. These changes were proposed to
reflect current science and updated guidance in other
jurisdictions. The Ministry undertook the consulta-
tion voluntarily on the basis that the EBR Act did not
apply to the proposal. However, the Ministry failed
to provide any analysis to support its determination
that the policy would not have a significant effect on
the environment.

We found that the changes to the guidance were
environmentally significant, and that the Ministry
should have consulted the public in accordance



with the EBR Act. We recommended that, to meet
the requirements of and intent and purpose of the
EBR Act’s public consultation provisions, the Ministry:

* consider all comments that it received as a result

of the consultation;

* consider its Statement of Environmental Values

in making the decision; and

* post a decision notice as soon as reasonably pos-

sible after making the decision, describing the
decision and the effect of public participation, if
any, on the decision.

In 2023, the Ministry told us that a final decision
about the updated technical guidance was pending.
The Ministry stated that it is reviewing the comments
it has received, but did not provide documentation of
this. It also stated that it would consider its Statement
and post a decision notice on the Registry once the final
decision is made. The Ministry had updated the pro-
posal notice in March 2023 to state that the proposal is
still under active review.

As of September 2023, the Ministry had not posted
a decision notice.

Recommendation 21: Notify Ontarians of its decision
regarding the Made-in-Ontario Environment Plan.

In November 2018, the Environment Ministry posted
a policy proposal notice on the Environmental Regis-
try for Preserving and Protecting our Environment

for Future Generations: A Made-in-Ontario Environ-
ment Plan (the Environment Plan) for a 60-day public
consultation period. Since then, the Environment
Ministry has indicated that it has implemented aspects
of the Environment Plan, but it has not posted a deci-
sion notice on the Registry to inform the public of

its decision.

In 2021, we recommended that, to provide transpar-
ency and accountability for its decision to implement
its Environment Plan, the Ministry take the necessary
steps to obtain any approvals that may be needed on
the Environment Plan, and post a decision notice on
the Environmental Registry to inform the public of
its decision and explain the effect of public participa-
tion on the Ministry’s decision. In our 2022 report,
we noted that the Ministry had posted an Emissions

Scenario document on the Registry in April 2022 that
outlined actions that differed from those found in the
Environment Plan, and found that it was unclear how
the Emissions Scenario related to the climate change
content of the Environment Plan. We wrote to the
Environment Ministry in April 2022 to recommend that
the Ministry use the Environmental Registry to clarify
for Ontarians the relevance of the Emissions Scenario,
how it relates to the Environment Plan and the status of
the still-open proposal notice for the Environment Plan.
In our 2022 report, we again recommended that the
Ministry take the necessary steps to obtain approvals
needed on the Environment Plan and post a decision
notice on the Registry.

On follow-up in 2023, the Ministry stated that it
“will continue to develop its approach for posting a
decision notice on the Environmental Registry regard-
ing the Made-in-Ontario Environment Plan,” but it
could not give an estimate of the date that our recom-
mendation would be implemented. As of September
2023, the Ministry had not posted a decision notice.

We continue to believe that, to provide transparency
and accountability for its decisions, the Environment
Ministry should immediately post a decision notice
on the Environmental Registry to inform Ontarians of
its decision to implement the Environment Plan, the
current status of the Environment Plan and how the
March 2022 Emissions Scenario relates to the Environ-
ment Plan. The Ministry should also explain the effect
of public participation on its decision, in accordance
with the EBR Act.

13.2 Follow-up on Select 2019 and
2020 Recommendations

13.2.1 Secretary of the Cabinet Fully
Implemented Changes to Performance Reviews
to Encourage Compliance with the EBR Act

After finding numerous instances of non-compliance
with, and poor implementation of, the EBR Act by pre-
scribed ministries in both our 2019 and 2020 reports,
we noted that there were no internal oversight mechan-

isms in the prescribed ministries to ensure compliance



with the EBR Act at the executive level. We believed
that increased compliance would be more likely to be
achieved if deputy ministers—the most senior public
servants in ministries—were held accountable for their
ministries’ compliance records by the Province’s chief
public servant: the Secretary of the Cabinet. Therefore,
in our 2020 report, we recommended that, to support
prescribed ministries’ improvement of their compliance
with the requirements of the EBR Act, the Secretary of
the Cabinet incorporate compliance with the Act into
the annual performance reviews of deputy ministers of
prescribed ministries.

We followed up on this recommendation in our
2022 report and found that the Secretary of the
Cabinet was in the process of implementing this recom-
mendation. Specifically, the Secretary of the Cabinet
was in the process of incorporating ministries’ legis-
lative compliance, including with the EBR Act, into
ministries’ reporting requirements in the Multi-Year
Planning Process. The Secretary advised us that each
ministry’s reported compliance with legislative require-
ments, including the EBR Act, will be considered in
connection with the ministry’s annual performance
assessment and rating. Further to this, each deputy
minister’s performance rating is based on a combina-
tion of their ministry’s performance assessment and
their personal assessment. The Secretary told us that
this process would be implemented for the 2022/2023
performance assessment, which ended on March 31,
2023.

On follow-up this year, we found that the Secretary
of the Cabinet had fully implemented our recommen-
dation. The Strategic Planning Process (SPP) report
template that deputy ministers are required to com-
plete was updated to require each deputy minister
to confirm that their ministry is in compliance with
the EBR Act. The SPP report informs the President of
the Treasury Board and the Premier’s evaluation of
ministries’ performances. Deputy ministers’ annual
performance is assessed by the Treasury Board/
Management Board of Cabinet based in part on their
ministries’ performance.
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However, we reviewed the SPP report templates
submitted to the Treasury Board Secretariat by pre-
scribed ministries in October and November 2022,
and we question whether the updated SPP report will,
in effect, hold deputy ministers accountable for their
ministries’ compliance with the EBR Act or lead to
improvements.

We found that some ministries had changed the
template to limit their attestations to apply as of the
date of the attestation, while others changed the
template to limit their attestation to “substantial
compliance” with the EBR Act (the template required
attestation of compliance). Two ministries signed the
template, but did not complete it to attest to their com-
pliance. Several deputy ministers attested that their
ministries were in compliance with the EBR Act, even
though our 2022 report, released in early December
2022 and reviewed by the ministries in the months
prior to its release, had found that those ministries
had not complied with the Act. Only one ministry
attested that it was not in compliance with the EBR Act,
citing the findings in our 2022 report and outlining
the actions under way to move the ministry toward
compliance.

13.2.2 Environment Ministry Made Little
Progress in Updating Its Air Standard for
Nitrogen Dioxide

In 2018, applicants had requested that the Ministry
review the air standard limit for industrial emissions
of nitrogen dioxide (NO,), based on concerns about
inadequate protection of the environment and human
health. This request was denied. In our 2019 review, we
found that the Environment Ministry gave insufficient
information to support its decision to deny this appli-
cation for review. To reduce harmful concentrations
of air pollution from industrial sources, particularly

in areas with high concentrations of pollutants, we
recommended that the Environment Ministry review
its standard for NO, and, based on the results of its
review, update the standard (see Recommendation 7
in our 2019 report).



When we followed up in 2022, we found that the
Environment Ministry had completed a review of the
NO, regulatory framework, which included assess-
ing the need to update the NO, industrial emission
standard (see Section 8.2.1 of our 2022 report). The
Ministry told us in 2022 that it was reviewing the latest
jurisdictional benchmarks on NO, to inform potential
future updates to ambient or regulatory benchmarks.
At the time, the Ministry anticipated completing this
review by December 2022. However, in April 2023, the
Ministry told us that it now expects to complete the
review by December 2023.

In our 2019 report, we had recommended that the
Ministry’s review determine whether stronger NO,
standards are needed to alleviate pollution problems
in communities experiencing higher concentrations
of pollutants, commonly known as “air pollution hot
spots.” During our follow-up in 2022, the Ministry
acknowledged that “the close proximity of some com-
munities to industrial sources may need action by
industry to have a greater local impact.” We continue
to recommend that the Ministry update its standards or
develop an alternate approach to regulating industrial
emissions of NO, in air pollution hot spots.

13.2.3 Municipal Affairs Ministry Again Made
Little Progress Addressing the Risk of Pollution
from Malfunctioning Septic Systems

In our 2019 report, we found that the Municipal Affairs
Ministry gave insufficient information to support its
decision denying a request to review the regulation

of septic systems. The applicants were concerned that
Ontario Building Code (Building Code) requirements
for the operation and maintenance of septic systems—
small, on-site systems that collect and partially treat
sewage from a home or business—are insufficient to
protect the environment from potential harm, such as
contaminating water sources with untreated human
sewage in the case of malfunctioning systems. In
denying the application, the Ministry did not give

the applicants any information to explain why it had
decided not to proceed with previously proposed new

requirements for septic systems, nor did it show that
existing requirements under the Building Code are suf-
ficient to protect the environment.

To address the risk of pollution from malfunctioning
septic systems, we recommended that the Municipal
Affairs Ministry review the effectiveness of the Build-
ing Code requirements governing the operation and
maintenance of septic systems and, based on the results
of its review, update these Building Code requirements
(see Recommendation 19 in our 2019 report). In
response to our recommendation, the Ministry indi-
cated that it would work with municipal stakeholders,
conservation authorities and health units to assess the
scope of the issue and identify potential next steps, and
then take appropriate actions identified through this
process.

However, we found that the Ministry has still not
taken any steps to review the effectiveness of the Build-
ing Code requirements governing the operation and
maintenance of septic systems.

In August 2020, the Ministry signed a binding
agreement with the federal and other provincial
and territorial governments to harmonize the Build-
ing Code with the National Construction Codes, in
line with commitments made under the Canadian
Free Trade Agreement. The Ministry advised us that,
although requirements related to small septic systems
are not included in the National Construction Codes,
updates to Ontario’s septic system requirements, if any,
would occur during the harmonization of the Building
Code with the National Construction Codes.

From October to December 2022, the Ministry con-
sulted the public through the Environmental Registry
on 14 industry-led septic system proposals to amend
Ontario’s Building Code. The Ministry told us in April
2023 that it is reviewing the results of that consulta-
tion to identify any potential amendments to septic
system requirements, and that it is preparing for the
next edition of the Building Code by putting proposed
changes through the standard development and review
process. The Ministry told us that it expects to file the
amendments in winter 2024 and that they would come
into effect in spring 2024.



As we noted in our 2022 report, it is sensible to
consider and include any updates to Ontario’s septic
system requirements when the Ministry amends the
Building Code as part of the broader harmonization
exercise. However, to maximize the benefits of that
exercise, we continue to believe that the Ministry
should also review the effectiveness of Ontario’s
septic system requirements to inform its review of the
Building Code and to identify any updates to these
requirements necessary to protect the environment
from potential harm.
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Appendix 1: Glossary

Prepared by the Office of the Auditor General of Ontario

Term

Definition

Act

Also known as a law, legislation or statute, an act is adopted by the provincial legislature (or federal
parliament) to delineate binding rights, obligations and rules.

Application for
investigation

A right under Part V of the Environmental Bill of Rights, 1993, allowing two residents of Ontario to formally
ask a prescribed ministry to investigate an alleged contravention of an act, regulation or instrument that
has the potential to harm the environment.

Application for review

A right under Part IV of the Environmental Bill of Rights, 1993, allowing two residents of Ontario to
formally ask a prescribed ministry (or ministries) to review (and potentially amend) an existing policy, act,
regulation or instrument, or review the need to create a new policy, act or regulation.

Bulletin

Bulletins (formerly called Information Notices) are posted on the Environmental Registry by prescribed
ministries to share information about an activity or other matter that they are not required to post under
the Environmental Bill of Rights, 1993. In some cases, bulletins are also used when other legislation
requires a ministry to give notice of something using the Environmental Registry.

Environmental
compliance approval

A type of instrument under the Environmental Protection Act and the Ontario Water Resources Act that is
issued by the Environment Ministry and obtained by proponents who seek to undertake certain activities
related to air, noise, waste and sewage.

Environmental Registry

A website (ero.ontario.ca) maintained by the Environment Ministry, and used by prescribed ministries, to
provide information about the environment to the public, including notices about proposals and decisions
that could affect the environment, pursuant to the Environmental Bill of Rights, 1993.The Environmental
Registry is searchable and includes an archive of previous consultations.

Environmentally
significant

Under the EBR Act, a proposal or decision is environmentally significant when, if implemented, it could
have a significant effect on the environment (including air, land, water, plant life, animal life and ecological
systems) of Ontario.

Exception notice

A notice posted on the Environmental Registry to inform the public about an environmentally significant
decision that was made without public consultation, for one of two reasons: 1) there was an emergency,
and the delay required to consult the public would result in danger to public health or safety, harm or
serious risk to the environment or injury or damage to property; or 2) the environmentally significant
aspects of the proposal had already been considered in a process of public participation substantially
equivalent to the process required under the Environmental Bill of Rights, 1993.

Instrument

A permit, licence, approval, authorization, direction or order issued under the authority of an act or
regulation. Instruments subject to the Environmental Bill of Rights, 1993 are identified and classified in
0. Reg. 681/94.

Leave to appeal

Permission to challenge. Under the Environmental Bill of Rights, 1993, residents of Ontario may seek leave
to appeal the decisions of prescribed ministries to issue certain types of instruments. The decision whether
to grant or deny leave to appeal is made by the adjudicative body that would hear the appeal (in most
cases, the Ontario Land Tribunal).

Notice (general)

A posting on the Environmental Registry to inform the public of environmentally significant activities that
prescribed ministries are considering or carrying out.

Notice—Proposal

A notice posted on the Environmental Registry by a prescribed ministry to notify the public that it is
considering creating, issuing or making changes to an environmentally significant policy, act, regulation or
instrument, and to seek the public’s comments on the proposal.

Notice—Decision

A notice posted on the Environmental Registry by a prescribed ministry to notify the public that it has
made a decision whether to proceed with a proposal for a policy, act, regulation or instrument. A decision
notice must explain what effect, if any, the public’s comments on the proposal had on the ministry’s final
decision.
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Term Definition

Permit to take water An instrument under the Ontario Water Resources Act issued by the Environment Ministry that allows a
person, company or municipality to remove water from groundwater or surface water sources.

Policy Written rules or direction followed by a ministry, including but not limited to programs, plans, objectives,
strategies, guidelines and criteria.

Prescribed ministry A government ministry that is required under O. Reg. 73/94 to carry out responsibilities under the
Environmental Bill of Rights, 1993.

Regulation Binding rules made by Cabinet, a minister or designated official under the authority granted in an act.

Statement of A policy that guides prescribed ministries when they make decisions that might affect the environment.

Environmental Values Each prescribed ministry is required to have one. A ministry’s Statement explains how the ministry
should apply the purposes of the Environmental Bill of Rights, 1993 when it makes decisions that might
significantly affect the environment and how the ministry will consider the purposes of the Act along with
other considerations, including social, economic and scientific considerations, that are part of decision-
making in the ministry.

Voluntary consultation A notice for a proposal that a prescribed ministry posts on the Environmental Registry for public comment
notice but which the ministry is not required to post.




Appendix 2: Audit Criteria for Assessing Prescribed Ministries’ Compliance with
and Implementation of the Environmental Bill of Rights, 1993

Prepared by the Office of the Auditor General of Ontario

Audit Criteria:

1. Processes are in place to effectively and periodically review the lists of ministries, acts and instruments® prescribed under the
Environmental Bill of Rights, 1993 (EBR Act), and, where needed, update the general and classification regulations so that they
include all ministries whose activities are environmentally significant, and all acts and instruments that could have a significant
effect on the environment.

2. Processes are in place for prescribed ministries to ensure that significant environmental decisions made by the ministries accord
with the requirements and purposes of the EBR Act, its regulations and other relevant legislation.

3. Prescribed ministries have complied with the requirements of the EBR Act and its regulations, and have implemented the EBR Act in
a manner consistent with the purposes of the EBR Act, in accordance with the table below. Prescribed ministries have processes in
place to achieve compliance and effective implementation.

Sub-Criteria for Assessing Prescribed Ministries’ Compliance with and Effective Implementation of the EBR Act

Sub-Criterion Relevant Provision(s) in the Environmental Bill of Rights, 1993

1. Statement of Environmental Values (Statement)

a. Statement is up-to-date The minister? shall prepare a Statement that explains how the ministry will apply the
purposes of the EBR Act when making decisions that might significantly affect the
environment, and how it will integrate consideration of the purposes of the EBR Act with
such considerations, including social, economic and scientific considerations. The minister
may amend the ministry’s Statement from time to time (sections 7-10).

b. Statement is considered when The minister shall take every reasonable step to consider the ministry’s Statement whenever
making decisions it makes a decision that might significantly affect the environment (section 11).

2. Use of the Environmental Registry (Registry)

a. Notice of proposals is given as The minister shall give notice on the Environmental Registry, for at least 30 days, of each
required by the EBR Act proposed:
- act or policy if the minister considers that the proposal could have a significant effect on
the environment and the minister considers that the public should have an opportunity to
comment on the proposal before implementation (section 15 and subsection 27(1));

- regulation under a prescribed act if the minister considers that the proposal could have a
significant effect on the environment (section 16 and subsection 27(1)); and
« classified instrument! (section 22 and subsection 27(1)), unless:
an exception applies to the proposal under sections 29 or 30, and the minister
decides not to give notice of the proposal; or
an exception applies to the proposal under subsections 15(2), 16(2) or 22(3), or
sections 32 or 33 (subsections 15(2), 16(2), and 22(3), and sections 29, 30, 32
and 33).
If the minister decides not to post a proposal on the Environmental Registry for public
consultation because an exception under section 29 (emergencies) or section 30 (other
processes) applies to the proposal, the minister shall give notice of the decision to the
public and to the Auditor General as soon as reasonably possible after the decision is made.
The notice shall include a brief statement of the minister’s reasons for the decision and any
other information about the decision that the minister considers appropriate (sections 29,
30 and 31).
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Sub-Criterion Relevant Provision(s) in the Environmental Bill of Rights, 1993
b. Time to comment is extended based The minister shall consider allowing more time to permit more informed public comment.
on the factors in the EBR Act In determining the length of time, the minister shall consider the following factors: the

proposal’s complexity, the level of public interest, the period of time the public may require
to comment, any private or public interest and any other factor the minister considers
relevant (sections 17 and 23 and subsection 8(6)).

¢. Proposal notices for policies, acts Each notice shall include a brief description of the proposal (subsection 27(2)).
and regulations are informative

d. Proposal notices for instruments! are Each notice shall include a brief description of the proposal (subsection 27(2)).
informative

e. Received comments are reviewed A minister that gives notice of a proposal under sections 15, 16 or 22 shall take every
and considered reasonable step to ensure that all comments relevant to the proposal that are received
as part of the public participation process described in the notice of the proposal are
considered when decisions about the proposal are made in the ministry (subsection 35(1)).

f. Prompt notice of decisions is given ~ The minister shall give notice on the Environmental Registry of a decision on each proposed
policy, act or regulation as soon as reasonably possible after it is implemented (subsections
36(1) and 1(6)). The minister shall give notice on the Environmental Registry of a decision
whether or not to implement a proposal for an instrument! as soon as reasonably possible
after a decision is made (subsections 36(1) and 1(7)).

If, in the minister's opinion, a decision not to post a proposal on the Environmental Registry
for public consultation because an exception under section 29 (emergencies) or section 30
(other processes) applies to the proposal, the minister shall give notice of the decision to
the public and to the Auditor General as soon as reasonably possible after the decision is
made (sections 29 and 30).

g. Decision notices for policies, acts Each decision notice shall explain what decision was made and include a brief description
and regulations are informative of the effect, if any, of public participation on the ministry’s decision-making on the proposal,
and any other information that the minister considers appropriate (section 36).

h. Decision notices for instruments® are  Each decision notice shall explain what decision was made and include a brief description
informative of the effect, if any, of public participation on the ministry’s decision-making on the proposal,
and any other information that the minister considers appropriate (section 36).

i. Proposal notices are up-to-date The Environmental Registry is to provide a means of giving information about the
environment to the public, which includes information about decisions that could affect the
environment (section 6).

j. Prompt notice of appeals and leave  The Environment Minister shall promptly place on the Environmental Registry notices of
to appeal applications is given appeals and applications for leave to appeal that it receives from an appellant or applicant
related to certain decisions to issue, amend or revoke instruments! classified under O. Reg.
681/94 (subsection 47(3)).

k. The Environmental Registry platform  The Environment Minister shall operate the Environmental Registry, the purpose of which
is maintained effectively is to give information about the environment to the public, including, but not limited to,
information about:
« proposals, decisions and events that could affect the environment;

- actions brought under Part VI; and
« things done under the EBR Act (sections 5 and 6, and 0. Reg. 73/94, section 13).




Sub-Criterion

Relevant Provision(s) in the Environmental Bill of Rights, 1993

3. Applications for Review and Applications for Investigation

a. Ministry reviews all matters to the
extent necessary

The minister shall consider each application for review in a preliminary way to determine
whether the public interest warrants the review. The minister may consider:
« the ministry’s Statement of Environmental Values;

« the potential for environmental harm if the review is not done;
- whether the matter is already periodically reviewed,;
- any social, economic, scientific or other evidence the minister considers relevant;

submissions from other persons the minister considers might have a direct interest in the
matters raised in the application;

« the resources required to conduct the review; and

« any other matter the minister considers relevant (subsection 67(2)).

In addition, when determining whether the public interest warrants a review of an existing

policy, act, regulation or instrument that is the subject of an application for review, the

minister may consider:

- the extent to which members of the public had an opportunity to participate in the
development of the policy, act, regulation or instrument; and

- how recently the policy, act, regulation or instrument was made, passed or issued
(subsection 67(3)).

The minister shall not determine that the public interest warrants a review of a decision
that was made during the five years preceding the date of the application for review if the
decision was made in a manner that the minister considers consistent with the intent and
purpose of public participation under the EBR Act. This prohibition does not apply where
it appears to the minister that there is social, economic, scientific or other evidence that
failure to review the decision could result in significant environmental harm and if that
evidence was not taken into account when the decision was made (section 68).

The ministry shall provide a brief statement of reasons for its decision to accept or deny the
review (section 70).

For undertaken reviews, the ministry shall give notice of the outcome that states what action,
if any, the ministry has or will take as a result of the review (section 71).

b. Ministry investigates all matters to
the extent necessary

The minister shall investigate all alleged contravention(s) set out in the application to
the extent that the minister considers necessary. The minister may deny a request for
investigation if:

« the minister considers that the application is frivolous or vexatious;

- the minister considers that the alleged contravention is not serious enough to warrant an
investigation;

- the minister considers that the alleged contravention is not likely to cause harm to the
environment; or

« the requested investigation would duplicate an ongoing or completed investigation
(section 77).

If the minister decides that an investigation is not warranted, the minister shall provide a
brief statement of the reasons for the decision not to investigate unless there is an ongoing
investigation in relation to the alleged contravention (subsections 78(1) and (2)).

For completed investigations, the minister shall give notice of the outcome that states what
action, if any, the minister has or will take as a result of the investigation (section 80).




Sub-Criterion
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Relevant Provision(s) in the Environmental Bill of Rights, 1993

¢. Ministry meets all timelines

A minister who receives an application for review or an application for investigation
shall acknowledge receipt of the application to the applicants within 20 days of receipt
(section 65 for reviews and subsection 74(5) for investigations).

The minister shall notify the applicants and the Auditor General of a decision to undertake or
deny the requested review within 60 days of receipt (section 70).

A minister that determines that the public interest warrants a review must conduct the
review within a reasonable time (subsection 69(1)).

The minister shall give notice of the outcome of the review to the applicants and the Auditor
General within 30 days of completing the review (subsection 71(1)).

If the minister decides not to investigate, the minister shall notify the applicants, the alleged
contraveners and the Auditor General of this decision within 60 days of receiving the
application (subsection 78(3)).

If the minister undertakes an investigation, the minister must, within 120 days of receiving
the application, either:

. complete the investigation; or

- give a written estimate of the time required to complete it, and then complete the

investigation within the estimated time frame or provide a new estimated timeline
(section 79).

The minister shall give notice to the applicants, the alleged contraveners and the Auditor
General of the outcome of the investigation within 30 days of completing the investigation
(subsection 80(1)).

4. Providing Educational Programs and Information about the Act (Environment Ministry only)

a. When requested, Environment
Ministry helps other ministries
provide educational programs

At the request of a minister, the Environment Minister shall assist the other ministry in
providing educational programs about the EBR Act (subsection 2.1(a)).

b. Environment Ministry provides
educational programs about the
EBR Act to the public

The Environment Minister shall provide educational programs about the EBR Act to the
public (subsection 2.1(b)).

¢. Environment Ministry provides
general information about the
EBR Act to those who wish to
participate in a proposal

The Environment Minister shall provide general information about the EBR Act to members
of the public who wish to participate in decision-making about a proposal as provided in the
EBR Act (subsection 2.1(c)).

1. The term “instrument” in this document has the same meaning as “instrument” in the EBR Act and includes any document of legal effect issued under an act, such
as a permit, licence, approval, authorization, direction or order.

2. Note that references to a minister in this document mean any minister of a ministry prescribed under the EBR Act. The document refers to the Environment Minister
(see section 4 of this table) for specific responsibilities that apply only to that Minister. Note also that a minister may delegate their powers or duties under the

EBR Act.




Appendix 3: Responsibilities of Each Prescribed Ministry, 2022/23

Source of data: 0. Reg. 73/94 and 0. Reg. 681/94, made under the Environmental Bill of Rights, 1993

Prepare and Consult on
Consider Consult on Prescribed
Statement of  Consult on Regulations Instruments Respond to Respond to
Environmental Policies under (Permits and Applications Applications for
Ministry Values and Acts* Prescribed Acts' Approvals) for Review Investigation
Environment v v v v v v
Natural Resources v v v v v v
Municipal Affairs v v v v v v
Mining v v v v v v
Public Services? v v v v v v
Energy v v v v
Northern Development® v v v
Transportation v v v v
Agriculture v v v v
Tourism v v v
Health v v v v
Long-Term Care v v v
Infrastructure v v
Economic Development v v
Indigenous Affairs v v
Education v v v
Labour v v
o « v

1. If they could have a significant effect on the environment if implemented.

2. The Public Services Ministry’s responsibilities related to liquid fuels under the Technical Standards and Safety Act, 2000 are carried out by the Technical Standards
and Safety Authority.

3. InJune 2022, a new separate Ministry of Northern Development was created. Northern Development was formerly part of the Ministry of Northern Development,
Mines, Natural Resources and Forestry, a prescribed ministry. In November 2022, 0. Reg. 73/94, the prescribing regulation under the EBR Act, was updated to
prescribe the new ministry.
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Appendix 4: Prescribed Acts under the Environmental Bill of Rights, 1993
Source of data: 0. Reg. 73/94 and 0. Reg. 681/94, made under the Environmental Bill of Rights, 1993 and government Orders-in-Council issued in 2022.

Ministry to Post
Notices for Regulations Subject to Applications Subject to Applications

Act under the Act for Review for Investigation
Ministry of Agriculture, Food and Rural Affairs

Food Safety and Quality Act, 2001 Y! N N
Nutrient Management Act, 2002 Y Y N
Ministry of Energy

Ontario Energy Board Act, 1998 Y? Y? N
Ministry of the Environment, Conservation and Parks

Clean Water Act, 2006 Y Y N
Endangered Species Act, 2007 Y Y Y
Environmental Assessment Act Y Y Y
Environmental Bill of Rights, 1993 Y Y N
Environmental Protection Act Y Y Y
Great Lakes Protection Act, 2015 Y Y N
Kawartha Highlands Signature Site Park Act, 2003 N Y Y
Lake Simcoe Protection Act, 2008 Y Y N
Ontario Water Resources Act Y Y Y
Pesticides Act Y Y Y
Provincial Parks and Conservation Reserves Act, 2006 Y Y Y
Resource Recovery and Circular Economy Act, 2016 Y Y N
Safe Drinking Water Act, 2002 Y Y Y4
Waste Diversion Transition Act, 2016 Y Y N
Water Opportunities Act, 2010 Y Y N
Ministry of Health

Health Protection and Promotion Act \& ‘ \& ‘ N
Ministry of Mines

Mining Act y | Y | y
Ministry of Municipal Affairs and Housing

Building Code Act, 1992 Yé \& N
Greenbelt Act, 2005 \& Y N
Oak Ridges Moraine Conservation Act, 2001 ' Y Y4
Places to Grow Act, 2005 Y Y N
Planning Act Y Y Y4




Act

Ministry to Post
Notices for Regulations

under the Act

Subject to Applications

for Review

Subject to Applications
for Investigation

Ministry of Natural Resources and Forestry

Aggregate Resources Act

Conservation Authorities Act”

Crown Forest Sustainability Act, 1994

Far North Act, 2010

Fish and Wildlife Conservation Act, 1997

Invasive Species Act, 2015

Lakes and Rivers Improvement Act

Mining Act

Niagara Escarpment Planning and Development Act

0il, Gas and Salt Resources Act

Public Lands Act

< =< =< =< <|<| </ < =<|=<|=<

< =<l =< =< =<|=<| </ < =<|=<|=<

< =< =< =< <|=<| </ < =<|=<|=<

Ministry of Public and Business Service Delivery

Technical Standards and Safety Act, 2000

Ministry of Tourism, Culture and Sport

Ontario Heritage Act®

Y10

Ministry of Transportation

Highway Traffic Act

Y11

. Limited to disposal of deadstock.

. Limited to certain regulations related to electricity licensing.
. With some exceptions.

. Limited to certain instruments.

. Limited to small drinking-water systems.

. Limited to septic systems.

~N o o B~ W N -

. As of August 29, 2022, the Minister of the Environment, Conservation and Parks’ duties, functions and responsibilities under the Conservation Authorities Act were

transferred to the Minister of Natural Resources and Forestry; prior to that date, the Environment and Natural Resources Ministries both had responsibilities under

that Act.
8. Limited to liquid fuels handling.

9. As of August 29, 2022, the Ministry of Tourism, Culture and Sport’s responsibilities under the Ontario Heritage Act were transferred to the Ministry of Citizenship and
Multiculturalism, except in respect of certain responsibilities related to museums.
10. While the Ontario Heritage Act is prescribed for purposes of applications for review, neither of the ministries responsible for administering that Act (the Ministry of
Citizenship and Multiculturalism and the Ministry of Tourism, Culture and Sport) are prescribed under Part IV of the EBR Act, resulting in a lack of clarity regarding

responsibility for responding to any applications for review (see Section 12.1.1 of this report).

11. Limited to governing emissions.
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Appendix 5: Instruments Subject to the Environmental Bill of Rights, 1993

Source of data: 0. Reg. 681/94, made under the Environmental Bill of Rights, 1993

This is an overview for information purposes. Some licences, approvals, authorizations, directions or orders (col-
lectively referred to as “instruments”) are prescribed in only limited circumstances. For the full list of instruments
subject to the Environmental Bill of Rights, 1993, see O. Reg. 681/94 (Classification of Proposals for Instruments).

Ministry of the Environment, Conservation and Parks
Endangered Species Act, 2007
Stewardship agreement

Amendment to a stewardship agreement

Permit for activities necessary for the protection of human health or safety

Permit for species protection or recovery

Permit for activities with conditions that should achieve overall benefit or that will result in a significant social or economic benefit
to Ontario

Amendment of a permit

Revocation of a permit

Environmental Protection Act

Director’s order to suspend or remove a registration from the Environmental Activity and Sector Registry

Approval to use a former waste disposal site for a different use

Director’s control order

Director’s stop order

Director's approval of a control/preventative program

Director’s order for remedial work

Director’s order for preventative measures

Environmental Compliance Approval (waste management system/waste disposal site)

Environmental Compliance Order (air)

Environmental Compliance Order (sewage works)

Order for removal of waste

Order for conformity with the Act for waste disposal site

Renewable Energy Approval

Minister’s directions in respect of a spill

Minister's order to take actions in respect of a spill

Director’s order for performance of environmental measures

Director's order to comply—Schedule 3 standards

Approval of a site-specific standard

Director’s order to take steps related to a site-specific standard

Approval of a registration for a technical standard for air pollution (industry standard)

Approval of a registration in respect of an equipment standard

Minister's orders regarding curtailment based on the Air Pollution Index

Declaration of or termination of a sulfur dioxide alert

Certificate of Property Use




Ministry of the Environment, Conservation and Parks

Ontario Water Resources Act

Permit to take water

Permit authorizing a new transfer or an increased transfer

Director’s order prohibiting or regulating sewage discharges

Director’s order for measures to alleviate effects of impairment of quality of water

Director’s order for unapproved sewage works

Director’s order to stop or regulate discharge of sewage into sewer works

Direction to maintain or repair sewage or water works

Director’s report to a municipality respecting sewage works or water works

Direction for sewage disposal

Director's order designating an area as an “area of public water service” or an “area of public sewage service”

Pesticides Act

Add or remove an active ingredient from a prescribed list

Agreement with a body responsible for managing a natural resources management project that would allow an unlisted pesticide to
be used

Emergency notice

Stop order

Control order

Order to repair or prevent damage

Safe Drinking Water Act, 2002

Approval of a municipal drinking water system

Drinking water works permit

Municipal drinking water licence

Order or notice with respect to a drinking water system (drinking water health hazard)

Ministry of Natural Resources and Forestry

Aggregate Resources Act

Approval of a licensee’s amendment to a site plan

Revocation of an aggregate licence

Aggregate permit

Written notice of relief to a licensee/permitee from compliance with any part of the regulations under the Act

A minister's determination of the natural edge of the Niagara Escarpment

Class A or B aggregate licences

Amendment to an aggregate licence to add, rescind or vary a condition of the licence

Amendment to an aggregate licence to vary or eliminate a condition to the licence if the effect will be to authorize an increase in the
number of tonnes of aggregate to be removed

Requirement that a licensee amend its site plan
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Ministry of Natural Resources and Forestry

Conservation Authorities Act

Approval for the sale, lease or other disposition of land by a conservation authority

Minister's requirement that a conservation authority carry out flood control operations

Minister's requirement that a conservation authority follow the Minister’s instructions for the operation of a water control structure

Minister takes over the operation of a water control structure and requires a conservation authority to reimburse costs

Minister's requirement for the council of a municipality to carry out flood control operations

Minister's requirement for the council of a municipality to follow the Minister’s instructions for the operation of a water control
structure

Minister takes over the operation of a water control structure and requires council of a municipality to reimburse costs

Crown Forest Sustainability Act, 1994

Forest resource processing facility licence

Far North Act, 2010

Minister's order approving a land use plan

Order to amend the boundaries of a planning area after a community-based land use plan is approved

Exception order by the Lieutenant Governor in Council for development where there is a community based land use plan

Fish and Wildlife Conservation Act, 1997

Authorization to release wildlife or an invertebrate

Aquaculture licence

Lakes and Rivers Improvement Act

Minister's order to repair, improve or remove an unapproved dam

Minister's order to rectify a problem related to a dam

Minister's order to do what the Minister considers necessary related to a dam to further purposes of the Act

Minister's order to owner of a dam to provide a fishway

Minister's order to regulate the use of a lake or river or the use and operation of a dam

Minister's order to take steps to maintain, raise or lower the water level on a lake or river

Minister's order to take steps to remove any substance or matter from a lake or river

Niagara Escarpment Planning and Development Act

Declaration that a bylaw, improvement or other development or undertaking of a municipality is deemed not to conflict with the
Niagara Escarpment Plan

Minister's order amending a local plan to make it conform to the Niagara Escarpment Plan

Approval of an amendment to the Niagara Escarpment Plan

Oil, Gas and Salt Resources Act

Permit to inject a substance other than oil, gas or water into a geological formation in connection with a project for enhancing oil or
gas recovery

Amendment, suspension, revocation or addition of a term, condition, duty or liability imposed on a permit to inject a substance

Suspension or cancellation of a permit to inject a substance

Public Lands Act

Designation of an area as a planning unit

Permit to erect a building or structure or make an improvement on private land if the building, structure or improvement will be
located within 20 metres of the edge of a body of water



Ministry of Municipal Affairs and Housing

Building Code Act, 1992

A ruling that relates to the construction, demolition, maintenance or operation of a sewage system

Oak Ridges Moraine Conservation Act, 2001

Minister's order to amend a municipality’s official plan

Minister's order to amend a municipality’s zoning bylaw

Approval by the Minister of an official plan amendment

Approval by the Minister of a zoning bylaw amendment

Planning Act

Approval by the Minister of an official plan

Approval by the Minister of an official plan amendment

Approval by the Minister for a consent in an area where there is no official plan in place

Approval by the Minister of a plan of subdivision where there is no official plan in place

Ministry of Mines

Mining Act

Consent to undertake surface mining within 45 metres of a highway or road limit

Sale or award by the Minister of surface rights

Reinstatement of a licence of occupation that was previously terminated

Permission to test mineral content

Disposition Order directing that buildings, structures, machinery, chattels, personal property, ore, mineral slimes or tailings do not
belong to the Crown

Issuance of an exploration permit

Lease of surface rights

Minister's direction to include reservations or provisions

Permission to cut and use trees on mining lands

Approval to rehabilitate a mine hazard

Acknowledgment of receipt by Director of closure plan for advanced exploration or commencing mine production

Acknowledgment of receipt by Director of certified closure plan

Director’s order requiring a proponent to file amendments to a closure plan

Director's order requiring changes to a filed closure plan or to amendments to a closure plan

Director’s order requiring the performance of a rehabilitation measure

Director’s order requiring a proponent to file a certified closure plan to rehabilitate a mine hazard

Proposal for the Crown to enter lands to rehabilitate a mine hazard site

Minister's order directing a proponent to rehabilitate a hazard that may cause immediate and dangerous adverse effect

Minister's direction to employees and agents to do work to prevent, eliminate and ameliorate adverse effect

Director’s order requiring a proponent to comply with the requirements of a closure plan or to rehabilitate a mine hazard in
accordance with the prescribed standards

Director’s decision to have the Crown rehabilitate after proponent non-compliance with order

Issuance or validation by the Minister of an unpatented mining claim, licence of occupation, lease or patent

Minister’s acceptance of a surrender of mining lands
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Ministry of Public and Business Service Delivery

Technical Standards and Safety Act, 2000

Director’s variance from section 9 of 0. Reg. 217/01 (Liquid Fuels) (permission to use equipment that is not approved)

Director’s variance from any of the prescribed clauses of the Liquid Fuels Handling Code




Appendix 6: Ministry Report Card Results under the Environmental Bill of Rights,
1993 for 2022/23

Prepared by the Office of the Auditor General of Ontario

The report cards below summarize our findings with respect to each prescribed ministry’s compliance with and implementation of the
Environmental Bill of Rights, 1993 (EBR Act) in the 2022/23 reporting year.

Whether a ministry partially met or did not meet a criterion depends on the volume and significance of the issues we found.

Ministry of the Environment, Conservation and Parks

Legend: () Met criterion — The ministry did not execute any responsibilities under this criterion in this reporting year
Partially met criterion n/a The ministry is not prescribed for this criterion
@ Did not meet criterion

2019 2020 2021 2022 2023
Criterion 0AGO Comments Results | Results Results Results | Results

1. Statement of Environmental Values (Statement)

a. Statementis up- | The Ministry has not updated its Statement since 2008, [ ) o o

to-date and its existing Statement does not reflect its current name,
mandate or government priorities, such as addressing climate
change. In December 2020, the Ministry posted a proposal
on the Environmental Registry for an updated Statement, but
as of September 2023 it had not finalized its new Statement.
The Ministry told us that it was not currently working on or
planning any work on updating its Statement.

b. Statement is Criterion met. O O O
considered when
making decisions

2. Use of the Environmental Registry (Registry)

a. Notice of The Ministry did not consult the public in accordance with the ) o o o ()
proposals is given | EBR Act on the proposed Supporting Growth and Housing in
as required by the | York and Durham Regions Act, 2022. See Section 4.2.3.
EBR Act

b. Time to comment | The Ministry did not allow enough time for informed public o () O O (]
is extended based | comment on its proposal for the Supporting Growth and
on the factors in Housing in York and Durham Regions Act, 2022. See
the EBR Act Section 4.2.2.

c. Proposal notices | The Ministry posted 12 new proposal notices and substantially O () () o ()

for policies, acts updated one more. Of the 13 proposal notices, six (46%)

and regulations did not explain the potential environmental impacts of the

are informative proposal either clearly or at all. See Section 4.1.2. Further, the
Ministry again chose not to correct inaccurate information in a
proposal notice to exempt projects related to provincial parks
and conservation reserves from the Environmental Assessment
Act. See Section 6.5.

d. Proposal notices | The Ministry posted 818 proposal notices for permits and
for instruments approvals. We assessed a sample of 22 notices and found
are informative that six (27%) did not describe the proposals, their expected

environmental impacts, or how the proposed permits and

approvals would manage environmental risks sufficiently to

enable meaningful comment. See Section 6.6.1.

e. Received The Ministry did not consider all comments submitted on a Not Not O O [ )
comments are proposal for the York Durham sewer system project before assessed | assessed
reviewed and the decision was made through the passage of Bill 23. See

considered Section 4.3.
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2019 2020 2021 2022 2023

completion of any undertaken reviews).

Criterion 0AGO Comments Results | Results | Results | Results | Results
f.- Prompt notice of | Criterion met. O O
decisions is given
g. Decision notices | The Ministry posted 15 decision notices for policies, acts O O O O
for policies, acts and regulations. The description of public comments in one
and regulations decision notice, for amendments to the general regulation
are informative made under the Endangered Species Act, 2007, was
misleading. See Section 6.4.
h. Decision notices | The Ministry posted 928 decision notices for instruments. O ()
for instruments Of 26 notices that we reviewed, we found that 10 (38%) did
are informative not include copies of or links to the issued instruments. See
Section 6.6.2.
i. Proposal notices | As of March 31, 2023, the Ministry was responsible for six o @ o
are up-to-date outdated proposal notices on the Environmental Registry—
five more than in 2022. Further, the Ministry has not posted
a decision notice for new legislation regarding wastewater
treatment services for York Region, even though the bill
received third reading in November 2022. See Section 8.1.
j. Prompt notice The Ministry posted five appeal notices on the Environmental n/a o [ ) o o
of appeals and Registry, but only one was posted within five business days
leave to appeal of receiving notice of the application, which our Office has
applications is identified as a best practice. See Section 10.2.1.
given
k. The Environmental | The Ministry maintained the Environmental Registry well n/a O
Registry platform | and has made some improvements to the Registry’s internal
is maintained controls. However, we found two weaknesses related to
effectively changing notice content and map-based searches. See
Section 10.3.
3. Applications for Review! and Applications for Investigation
b. Ministry The Ministry concluded three applications for investigation. O - - O
investigates to Criterion met (see Concluded Applications for Investigation by
extent warranted | the Environment Ministry in 2022/23 table below).
¢c. Ministry meets all | Of the three applications for investigations that it concluded, o o [ ) o o
timelines the Ministry did not meet the legal deadline to give one
set of applicants notice of its decision not to undertake an
investigation (see Concluded Applications for Investigation by
the Environment Ministry in 2022/23 table below). Further,
the Ministry still has not completed a review of the EBR Act
that it agreed to undertake in 2011. See Sections 9.1 and
9.2
4. Education
a. Environment Other than a series of social media posts about the EBR Act n/a o () o
Ministry provides | between October and December 2022, the Ministry did not
educational provide any educational programs to the public about the
programs about EBR Act in 2023. See Section 10.1.
the EBR Act to the
public
b. Environment Criterion met. n/a O O
Ministry
provides general
information about
the EBR Act to
those who wish
to participate in a
proposal
1. The Environment Ministry did not conclude any applications for review in 2022/23 (that is, the Ministry did not deny any requests for a review or give notice of




Concluded Applications for Investigation by the Environment Ministry in 2022/23

(O Met criterion
@ Did not meet criterion

Legend:

Ministry Ministry

Year Undertaken Investigates to the Meets All
Application for Investigation Submitted or Denied Extent Necessary  Timelines
Investigations of bird collisions and deaths due to reflected light from 2021 Undertaken in [ ) O
buildings in Ottawa? part
Investigation of alleged discharge of wastewater into a storm sewer 2022 Undertaken O O
from a truck-washing operation at a food distribution warehouse
Investigation of alleged discharge of gasoline vapours from a fuel 2022 Denied O )
tank refilling operation
Investigation of alleged discharge of contaminants to water from 2022 Denied O O

planned subdivision infrastructure

2. This application was concluded in April 2022. We reported on the Environment Ministry’s handling of this application in our 2022 report on the operation of the
EBR Act because it was related to another application for investigation that was completed in 2021/22.

Ministry of Natural Resources and Forestry®

Legend: () Met criterion — The ministry did not execute any responsibilities under this criterion in this reporting year
Partially met criterion n/a The ministry is not prescribed for this criterion
@ Did not meet criterion
2019 2020 2021 2022 2023
Criterion 0AGO Comments Results | Results | Results | Results | Results
1. Statement of Environmental Values (Statement)
a. Statementis up- | Criterion met. o O O O O
to-date
b. Statementis The Ministry did not meaningfully consider its Statement when O O O O

considered when
making decisions

it made a decision to update Ontario’s Wetland Evaluation
System. See Section 7.1.

2. Use of the Environmental Registry (Registry)

The Ministry did not consult the public in accordance with O o o O o
the EBR Act on two environmentally significant decisions:
the repeal of the Duffins Rouge Agricultural Preserve Act,
2005 (see Section 4.4) and proposed amendments to
the Conservation Authorities Act and regulations (see
Section 4.2.3).

The Ministry did not allow enough time for informed public O o O O o
comment on its proposal for changes to Ontario’s Wetland

a. Notice of
proposals is given
as required by the
EBR Act

b. Time to comment
is extended based

on the factors in
the EBR Act

Evaluation System—one of more than 14 related proposals
posted on the Environmental Registry on October 25, 2022—
given its high level of public interest and environmental
significance. See Section 4.2.2.

¢. Proposal notices The Ministry posted 11 proposal notices for policies, acts o o o
for policies, acts and regulations. Four of those notices did not describe
and regulations the potential environmental implications of the proposals,
are informative including a proposal for changes to the Conservation
Authorities Act and its regulations. See Section 6.3.
d. Proposal notices Criterion met. O O O O O

for instruments
are informative
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2019 2020 2021 2022 2023
Criterion 0AGO Comments Results | Results | Results | Results | Results
e. Received The Ministry did not consider all comments submitted on a Not Not O O o
comments are proposal for amendments to the Conservation Authorities Act | assessed | assessed
reviewed and before the decision was made through the passage of Bill 23.
considered See Section 4.3.
f.. Prompt notice of | We reviewed a sample of 34 decision notices and two o o
decisions is given | exception notices, and found that 11 decision notices and one
exception notice (33%) were not posted within two weeks after
the decision was made. See Section 8.2.
g. Decision notices | Criterion met. O O O
for policies, acts
and regulations
are informative
h. Decision notices The Ministry posted 41 decision notices for permits and o
for instruments approvals, and we reviewed a sample of 10 notices. None of
are informative the decision notices that we reviewed included links to the
issued instruments. See Section 6.6.2.
i. Proposal notices | As of March 31, 2023, the Ministry was responsible for 20 o o [ ) o o
are up-to-date outdated proposal notices on the Environmental Registry,
which was 11% of the Ministry’s open proposal notices.
Further, as of September 2023, the Ministry had not posted
a decision notice for legislative and regulatory proposals
affecting conservation authorities, even though they had been
decided more than nine months earlier. See Section 8.1.
3. Applications for Review* and Applications for Investigation
c. Ministry meets all | The Ministry did not meet the statutory deadlines for O — -
timelines responding to an application for investigation submitted in
March 2023. See Section 9.1.
3. Between June 18,2021, and June 24, 2022, the Natural Resources Ministry was part of the Ministry of Northern Development, Mines, Natural Resources and
Forestry (the former Ministry). The results included in this report card for 2021 and 2022 show the results for the Natural Resources section of the former Ministry.
4. The Natural Resources Ministry did not conclude any applications for review in 2022/23 (that is, the Ministry did not deny any requests for a review or give notice of

completion of any undertaken reviews).

Ministry of Municipal Affairs and Housing

Legend: () Met criterion — The ministry did not execute any responsibilities under this criterion in this reporting year
Partially met criterion n/a The ministry is not prescribed for this criterion
@ Did not meet criterion
2019 2020 2021 2022 2023
Criterion 0AGO Comments Results | Results | Results | Results | Results
1. Statement of Environmental Values (Statement)
a. Statementis up- | Criterion met. o O O O O
to-date
b. Statement is The Ministry did not consider its Statement before making O o o O o
considered when | two decisions. Also, it did not consider all relevant principles
making decisions | of its Statement when making three other decisions. See
Section 7.2.
2. Use of the Environmental Registry (Registry)
a. Notice of The Ministry did not consult the public in accordance with the O O o [ ) o
proposals is given | EBR Act on proposed Planning Act changes in Bill 109 (see
as required by the | our 2022 report on the operation of the EBR Act) or on two
EBR Act proposals for amendments in Bill 23. See Section 4.2.3.




2019 2020 2021 2022 2023
Criterion 0AGO Comments Results | Results | Results | Results | Results
b. Time to comment | The Ministry led the government’s housing-related O O O o o
is extended based | consultations on more than 14 proposals posted on
on the factors in the Environmental Registry, as well as four proposals for
the EBR Act changes to the Greenbelt. The Ministry did not allow enough
time for informed public comment in light of the number
and complexity of the proposals, the high level of public
interest and the proposals’ environmental significance. See
Section 4.2.2.
c. Proposal notices | The Ministry posted 13 proposal notices for policies, acts and o o [ ) o o
for policies, acts regulations on the Registry. Twelve notices were for proposals
and regulations in support of the Ministry’s Housing Supply Action Plan 3.0,
are informative including four for changes to the Greenbelt. Nine notices
(69%) did not identify or assess any potential environmental
impacts of implementing the proposals. The Ministry did not
provide complete or fully accurate information in notices for
changes to the Greenbelt. See Section 4.1.
d. Proposal notices | Criterion met. O O O O
for instruments
are informative
e. Received The Ministry did not consider all comments received on its Not Not O O o
comments are proposals for Bill 109, Bill 23 or changes to the Greenbelt. assessed | assessed
reviewed and See Section 4.3.
considered
f.- Prompt notice of | Criterion met. O O
decisions is given
g. Decision notices | The Ministry posted 12 decision notices for policies, acts and O () O ()
for policies, acts regulations on the Registry. Two decision notices related to
and regulations Bill 23 were inaccurate, stating under the “Effects of public
are informative consultation” heading that all comments were considered
even though the bill passed before the end of the comment
period. See Section 4.3. Similarly, the decision notice for Bill
109 stated that all comments were considered even though
75% of the comments were submitted after the bill received
third reading. We reported on this in our 2022 report on the
operation of the EBR Act.
h. Decision notices ' The Ministry posted 16 decision notices for consents for o [ ) O
for instruments severance of land that did not accurately describe the public’s
are informative rights to appeal the decisions. See Section 6.7.
i. Proposal notices | Criterion met. O O O O
are up-to-date
Ministry of Mines®
Legend: () Met criterion — The ministry did not execute any responsibilities under this criterion in this reporting year
Partially met criterion n/a The ministry is not prescribed for this criterion
@ Did not meet criterion
2019 2020 2021 2022 2023
Criterion 0AGO Comments Results | Results | Results | Results | Results
1. Statement of Environmental Values (Statement)
a. Statementis up- | Criterion met. O O O O O

to-date
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2019 2020 2021 2022 2023
Criterion 0AGO Comments Results | Results | Results | Results | Results
b. Statement is The Ministry did not meaningfully consider its Statement for O O [ ) o
considered when | three decisions about Mining Act amendments. In each case,
making decisions | the Ministry indicated that the environmental factors were
not applicable to its consideration. The Ministry should have
documented its consideration of the environmental factors
in its Statement and explained, based on that consideration,
how the Ministry assessed the impacts of the proposed
amendments on the environment. For details of those
decisions, see Section 6.1.
. Use of the Environmental Registry (Registry)
. Notice of Criterion met. O O O O O
proposals is given
as required by the
EBR Act
. Time to comment  Criterion met. o O O O O
is extended based
on the factors in
the EBR Act
. Proposal notices | The Ministry posted seven proposal notices. Three proposal O O ()
for policies, acts notices (43%), all related to the Mining Act, stated that “there
and regulations are no anticipated environmental impacts as a result of these
are informative proposed changes to the Mining Act” but did not explain
the Ministry’s rationale for why this would be the case. See
Section 6.1.
. Proposal notices | The Ministry posted 325 proposal notices for permits O O O o o
for instruments and approvals under the Mining Act. Of the 10 notices we
are informative reviewed, six (60%) either did not include links to supporting
documentation or contained broken links. One of these notices
did not describe the potential environmental impacts of the
proposal. See Section 6.6.1.
. Received Criterion met. Not Not o O
comments are assessed | assessed
reviewed and
considered
Prompt notice of | We reviewed a sample of 14 decision notices and one ()
decisions is given | exception notice, and found that three of those notices (20%)
were not posted within two weeks of the decisions being
made. In particular, the exception notice was posted more
than two years after the completion of the work required by
the instrument. See Section 8.2.
. Decision notices The Ministry posted 327 decision notices for permits and o o o o
for instruments approvals under the Mining Act. Of the 10 notices we reviewed,
are informative nine (90%) did not sufficiently describe the effect of public
participation on the decision. In seven of those cases,
the ministry merely stated that “comments received were
considered in the decision.” See Section 6.6.2.
Proposal notices | As of March 31, 2023, the Ministry was responsible for three o [ ) O
are up-to-date outdated proposal notices on the Environmental Registry (all
Mining Act instrument notices), which was 2% of the Ministry’s
open proposal notices. This is an increase compared to
2022, when the Ministry had two outdated proposals. See
Section 8.1.

. Until June 24,2022, the Ministry of Mines was part of the Ministry of Northern Development, Mines, Natural Resources and Forestry, and before June 18,2021, it
was part of the Ministry of Energy, Northern Development and Mines. The results included in this report card for 2019-2022 show the results for those predecessor
Ministries in those years, as applicable.




Ministry of Public and Business Service Delivery - Technical Standards and Safety Authority (TSSA)

Legend: () Met criterion — The ministry did not execute any responsibilities under this criterion in this reporting year
Partially met criterion n/a The ministry is not prescribed for this criterion
@ Did not meet criterion
2019 2020 2021 2022 2023
Criterion 0AGO Comments Results | Results | Results | Results | Results
1. Statement of Environmental Values (Statement)
a. Statementis up- | Criterion met. [ ) o O O O
to-date
b. Statement is Criterion met. Based on a sample of consideration documents O O [ ) O
considered when | that we requested regarding 10 decisions about approvals for
making decisions | liquid fuel variances under the Technical Standards and Safety
Act, 2000, the TSSA’s documentation of its consideration
improved over the 2022/23 reporting period. In more recent
documentation, the Ministry started to provide explanations
when it determined that certain Statement principles were not
relevant to the decision, consistent with a recommendation
made in our 2022 report.
2. Use of the Environmental Registry (Registry)
a. Notice of Criterion met. O O O O O
proposals is given
as required by the
EBR Act
b. Time to comment | Criterion met. O O O O O
is extended based
on the factors in
the EBR Act
c. Proposal notices | Criterion met. O - O - O
for policies, acts
and regulations
are informative
d. Proposal notices Criterion met. O O
for instruments
are informative
f.- Prompt notice of | Criterion met. O O O O
decisions is given
h. Decision notices | Criterion met. O O O O O
for instruments
are informative
i. Proposal notices | Criterion met. O O O O O
are up-to-date
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Ministry of Energy®

Legend: () Met criterion — The ministry did not execute any responsibilities under this criterion in this reporting year

Partially met criterion n/a The ministry is not prescribed for this criterion

@ Did not meet criterion

2019 2020 2021 2022 2023

Criterion 0AGO Comments Results | Results | Results | Results | Results

1. Statement of Environmental Values (Statement)

a. Statementis up- | Criterion met. O O O O O
to-date

b. Statement is Criterion met. O O [ ) O
considered when
making decisions

2. Use of the Environmental Registry (Registry)

a. Notice of The Ministry did not consult the public through the O O O o ()
proposals is given | Environmental Registry on a new clean energy plan or on
as required by the = amendments to the electricity Conservation and Demand
EBR Act Management Framework. See Section 5.

b. Time to comment | Criterion met. () O O O O
is extended based
on the factors in
the EBR Act

c. Proposal notices | The Ministry posted six proposal notices for policies and O O ()
for policies, acts regulations. Four of the notices either did not adequately
and regulations describe the proposal or did not describe the potential
are informative environmental impacts. See Section 6.2.

e. Received Criterion met. Not Not O O
comments are assessed | assessed
reviewed and
considered

f. Prompt notice of | Criterion met. [ ) O O
decisions is given

g. Decision notices Criterion met. O O
for policies, acts
and regulations
are informative

i. Proposal notices | Criterion met. ) ) O O
are up-to-date

6. Until June 18, 2021, the Ministry of Energy was part of the Ministry of Energy, Northern Development and Mines. The results included in this report card for 2019
and 2020 show the results for the Ministry of Energy, Northern Development and Mines.

Ministry of Northern Development’

Legend: () Met criterion — The ministry did not execute any responsibilities under this criterion in this reporting year
Partially met criterion n/a The ministry is not prescribed for this criterion
@ Did not meet criterion
2019 2020 2021 2022 2023
Criterion 0AGO Comments Results | Results | Results | Results | Results
1. Statement of Environmental Values (Statement)
a. Statementis up- | Criterion met. O O O O O

to-date




2019 2020 2021 2022 2023
Criterion 0AGO Comments Results Results Results Results Results

b. Statement is Criterion met. O O [ ) O
considered when
making decisions

2. Use of the Environmental Registry (Registry)

a. Notice of Criterion met. O O O O O
proposals is given
as required by the
EBR Act

b. Time to comment | Criterion met. o O O O O

is extended based
on the factors in

the EBR Act

e. Received Criterion met. Not Not o O
comments are assessed | assessed
reviewed and
considered

f.  Prompt notice of | Criterion met. () O
decisions is given

g. Decision notices | Criterion met. O O

for policies, acts
and regulations
are informative

7. OnJune 24,2022, the Ministry of Northern Development, Mines, Natural Resources and Forestry was divided to form three separate ministries: the Ministry
of Natural Resources and Forestry; the Ministry of Northern Development; and the Ministry of Mines. The results for 2022 show our findings for the Ministry of
Northern Development and the Ministry of Mines, combined. The results for 2019, 2020 and 2021 show our findings for the previous Ministry of Energy, Northern
Development and Mines.

Ministry of Transportation

Legend: () Met criterion — The ministry did not execute any responsibilities under this criterion in this reporting year
Partially met criterion n/a The ministry is not prescribed for this criterion
@ Did not meet criterion

2019 2020 2021 2022 2023
Criterion 0AGO Comments Results Results Results Results Results

1. Statement of Environmental Values (Statement)

a. Statementis up- | Criterion met. o O O O
to-date

b. Statement is Criterion met. O O O O
considered when
making decisions

2. Use of the Environmental Registry (Registry)

a. Notice of Criterion met. - O [ ) O O
proposals is given
as required by the
EBR Act

b. Time to comment | Criterion met. - O O O O
is extended based
on the factors in
the EBR Act
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2019 2020 2021 2022 2023
Criterion 0AGO Comments Results | Results | Results | Results | Results
c. Proposal notices | The Ministry posted two policy proposal notices on the - O O O
for policies, acts Registry, neither of which included any information about
and regulations their environmental implications. For example, the Ministry’s
are informative proposal notice for building electric vehicle charging
infrastructure was completely silent on the environmental
implications of the program, even though internal Ministry
documentation states that the aim of the program is to reduce
Ontario’s transportation greenhouse gas emissions. See
Section 6.
e. Received Criterion met. Not Not O O O
comments are assessed | assessed
reviewed and
considered
f.  Prompt notice of | Criterion met. O O O O
decisions is given
g. Decision notices | Criterion met. O O o O
for policies, acts
and regulations
are informative
i. Proposal notices | Criterion met. O O O O O

are up-to-date

Ministry of Agriculture, Food and Rural Affairs

Legend: () Met criterion — The ministry did not execute any responsibilities under this criterion in this reporting year
Partially met criterion n/a The ministry is not prescribed for this criterion
@ Did not meet criterion
2019 2020 2021 2022 2023
Criterion 0AGO Comments Results | Results | Results | Results | Results
1. Statement of Environmental Values (Statement)
a. Statementis up- | Criterion met. O O O O O
to-date
2. Use of the Environmental Registry (Registry)
a. Notice of Criterion met. O O O O O
proposals is given
as required by the
EBR Act
b. Time to comment | Criterion met. O O O O O
is extended based
on the factors in
the EBR Act
c. Proposal notices | Criterion met. O O O
for policies, acts
and regulations
are informative
i. Proposal notices | As of March 31, 2023, the Ministry had one outdated O O O O

are up-to-date

proposal notice, which was 50% of its total open proposal
notices. See Section 8.1.




Ministry of Tourism, Culture and Sport

Legend: () Met criterion — The ministry did not execute any responsibilities under this criterion in this reporting year
Partially met criterion n/a The ministry is not prescribed for this criterion
@ Did not meet criterion

2019 2020 2021 2022 2023
Criterion 0AGO Comments Results Results Results Results Results

1. Statement of Environmental Values (Statement)

a. Statementis up- | Criterion met. [ ) O O O O
to-date

2. Use of the Environmental Registry (Registry)

a. Notice of Criterion met. - O O O O

proposals is given
as required by the
EBR Act

b. Time to comment | Criterion met. - O O O O
is extended based
on the factors in
the EBR Act

c. Proposal notices | Criterion met. - O O O O
for policies, acts
and regulations
are informative

i. Proposal notices | Criterion met. O - O O O
are up-to-date

Ministry of Health
Legend: () Met criterion — The ministry did not execute any responsibilities under this criterion in this reporting year
Partially met criterion n/a The ministry is not prescribed for this criterion

@ Did not meet criterion

2019 2020 2021 2022 2023
Criterion 0AGO Comments Results Results Results Results Results

1. Statement of Environmental Values (Statement)

a. Statementis up- | Criterion met. ) O O O O
to-date

2. Use of the Environmental Registry (Registry)

a. Notice of Criterion met. — O O O O

proposals is given
as required by the
EBR Act
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Ministry of Long-Term Care

Legend: () Met criterion — The ministry did not execute any responsibilities under this criterion in this reporting year
Partially met criterion n/a The ministry is not prescribed for this criterion
@ Did not meet criterion

2019 2020 2021 2022 2023
Criterion 0AGO Comments Results Results Results Results Results

1. Statement of Environmental Values (Statement)

a. Statementis up- | Criterion met. [ ) O O O O
to-date

2. Use of the Environmental Registry (Registry)

a. Notice of Criterion met. - O O O O

proposals is given
as required by the
EBR Act

Ministry of Infrastructure

Legend: () Met criterion — The ministry did not execute any responsibilities under this criterion in this reporting year
Partially met criterion n/a The ministry is not prescribed for this criterion
@ Did not meet criterion

2019 2020 2021 2022 2023
Criterion 0AGO Comments Results Results Results Results Results

1. Statement of Environmental Values (Statement)

a. Statementis up- | Criterion met. o O O O O
to-date

2. Use of the Environmental Registry (Registry)

a. Notice of Criterion met. O O O O O

proposals is given
as required by the
EBR Act




Ministry of Economic Development, Job Creation and Trade

Legend: () Met criterion — The ministry did not execute any responsibilities under this criterion in this reporting year
Partially met criterion n/a The ministry is not prescribed for this criterion
@ Did not meet criterion

2019 2020 2021 2022 2023
Criterion 0AGO Comments Results Results Results Results Results

1. Statement of Environmental Values (Statement)

a. Statementis up- | The Ministry’s Statement was last updated in November O O O O
to-date 2017, and the Ministry’s mandate has changed since then,
most recently with the removal of red tape reduction from the

Ministry’s responsibilities. The Ministry’s current Statement

specifies that it will review the Statement and make any

necessary amendments every five years. In June 2023, the
Ministry told our Office it intends to consult the public on a
proposal for an updated Statement in the coming months.

2. Use of the Environmental Registry (Registry)

a. Notice of Criterion met. O O O O O

proposals is given
as required by the
EBR Act

Ministry of Indigenous Affairs

Legend: () Met criterion — The ministry did not execute any responsibilities under this criterion in this reporting year
Partially met criterion n/a The ministry is not prescribed for this criterion
@ Did not meet criterion

2019 2020 2021 2022 2023

Criterion 0AGO Comments Results Results Results Results Results

1. Statement of Environmental Values (Statement)

a. Statementis up- | Criterion met. O O O O O
to-date

2. Use of the Environmental Registry (Registry)

a. Notice of Criterion met. O O O O O

proposals is given
as required by the
EBR Act
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Ministry of Education
Legend: () Met criterion — The ministry did not execute any responsibilities under this criterion in this reporting year
Partially met criterion n/a The ministry is not prescribed for this criterion

@ Did not meet criterion

2019 2020 2021 2022 2023
Criterion 0AGO Comments Results Results Results Results Results

1. Statement of Environmental Values (Statement)

a. Statementis up- | Criterion met. ) O O O
to-date

2. Use of the Environmental Registry (Registry)

a. Notice of Criterion met. O O O O O

proposals is given
as required by the
EBR Act

Ministry of Labour, Immigration, Training and Skills Development

Legend: () Met criterion — The ministry did not execute any responsibilities under this criterion in this reporting year
Partially met criterion n/a The ministry is not prescribed for this criterion
@ Did not meet criterion

2019 2020 2021 2022 2023
Criterion 0AGO Comments Results Results Results Results Results

1. Statement of Environmental Values (Statement)

a. Statementis up- | The Ministry has not updated its Statement since 2008, o [ ) o o
to-date and its existing Statement does not reflect its current name,

mandate or government priorities, such as addressing climate

change. In May 2022, the Ministry told us that updating its

Statement was on the Ministry’s agenda for summer or fall

of 2022, but as of September 2023 the Ministry had not

proposed updates to its Statement.

2. Use of the Environmental Registry (Registry)

a. Notice of Criterion met. - O O O O

proposals is given
as required by the
EBR Act




Treasury Board Secretariat

Legend: () Met criterion — The ministry did not execute any responsibilities under this criterion in this reporting year
Partially met criterion n/a The ministry is not prescribed for this criterion
@ Did not meet criterion

2019 2020 2021 2022 2023
Criterion 0AGO Comments Results Results Results Results Results

1. Statement of Environmental Values (Statement)

a. Statementis up- | Criterion met. O O O O O
to-date

2. Use of the Environmental Registry (Registry)

a. Notice of Criterion met. - O O O O

proposals is given
as required by the
EBR Act

b. Time to comment | Criterion met. — — — — O
is extended based
on the factors in
the EBR Act

c. Proposal notices Criterion met. — — — — O
for policies, acts
and regulations
are informative

e. Received Criterion met. Not Not - - O
comments are assessed | assessed
reviewed and
considered

f. Prompt notice of | Criterion met. - — — - O

decisions is given

g. Decision notices Criterion met. - — — — O
for policies, acts
and regulations
are informative
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Appendix 7: Number of Notices Posted on the Environmental Registry in 2022/23

Prepared by the Office of the Auditor General of Ontario, based on data from the Environmental Registry of Ontario and the Ministry of the Environment, Conservation

and Parks

Proposal notices

Give notice of and invite public consultation on proposals
for environmentally significant policies, acts, regulations and
instruments (permits and approvals).

Decision notices

Describe decisions on environmentally significant policies, acts,
regulations and instruments, as well as describe the impact, if
any, of public consultation.

Policies 27 Policies 20
Acts 8 Acts 6
Regulations 22 Regulations 25
Instruments 1,299 Instruments 1,383
Total 1,356 Total 1,434
Voluntary consultation notices Bulletins

Give notice of and invite consultation on proposals that are not
required by the EBR Act to be posted, but for which a ministry
chooses to consult with the public.

Used to provide information that ministries are not required
to post under the EBR Act and information that ministries are
required to post under other laws.

Proposals 24
Decisions 31
Total 55

Exception notices

Required when ministries rely on certain exceptions under

the EBR Act that excuse the ministry from following the usual
public consultation requirements, including: when the proposal
has already been considered in another public participation
process (equivalent consultation); or when the delay to consult
would result in danger to health and safety or serious risk to
the environment or damage to property (emergencies).

Total 97

Appeal notices

Placed on the Registry by the Environment Ministry to notify
the public of direct appeals of instruments and of applications
seeking leave to appeal instruments.

Direct appeals

Leave to appeal

Total 5

Equivalent consultation 2

Emergencies

Total 3




Appendix 8: Applications for Review in 2022/23

Prepared by the Office of the Auditor General of Ontario

In our 2022/23 reporting year, no new applications for review were submitted, but the Environment Ministry
continued to be responsible for two applications for review that were submitted in earlier reporting years
(2010/11 and 2016/17). The Ministry had agreed to undertake those still-ongoing reviews. As reported in each
of our earlier reports, the Ministry has not concluded one of those ongoing applications, detailed below, within a
reasonable time.

Responsible  Brief Description of Year Undertaken
Ministry Application Submitted or Denied Status as of March 31, 2023
Environment  Review of the Environmental  2010/11 Undertaken Ongoing
Bill of Rights, 1993 Ministry has not completed within a reasonable time
Environment  Review of the Lake Simcoe 2016/17 Undertaken Ongoing
Protection Plan Review undertaken in conjunction with the 10-year

review of the Lake Simcoe Protection Plan, which is
ongoing




Operation of the Environmental Bill of Rights, 1993

Appendix 9: Applications for Investigation in 2022/23

Prepared by the Office of the Auditor General of Ontario

In 2022/23, Ontarians submitted three applications for
investigation: two were submitted to the Environment
Ministry, and one was submitted to the Natural Resour-
ces Ministry. The Environment Ministry denied both of
the applications it received, and the Natural Resources
Ministry had not yet made a decision, as of Septem-
ber 2023, whether to undertake the investigation, in
contravention of the EBR Act timelines for respond-
ing to an application (see Section 9.1 of this report).
Two individuals tried to submit another application

in 2022/23, but the Environment Ministry returned it
to the applicants as incomplete because the applicants
had not made a sworn statement of the allegations, as
required by the EBR Act, and had alleged contraven-
tions of laws that are not subject to the EBR Act. The
applicants did not resubmit an application.

In 2022/23, the Environment Ministry also
concluded two investigations that it had agreed to
undertake in 2021/22. One of the applications was
concluded in April 2022, and we evaluated the Min-
istry’s handling of that application in our 2022 report,
along with a similar application that was concluded in
2021/22.

We assessed the Environment Ministry’s handling
of each of the other three applications for investigation
concluded in 2022/23. We determined that, in each
case, the Ministry investigated to the extent warranted,
as required under the EBR Act. However, we found that
the Ministry did not meet a statutory timeline for one
application (see Section 9.1 of this report).

For summaries of the applications for investigation
that were concluded in 2022/23, see below.

Responsible Brief Description Year Undertaken Status as of
Ministry of Application Submitted  or Denied March 31,2023 Our Evaluation
Environment Bird collisions and deaths 2021/22 Undertaken in part Concluded Unreasonable!
due to reflected light from
buildings in Ottawa
Environment Discharge of wastewater 2021/22 Undertaken Concluded Reasonable
into a storm sewer from a
truck-washing operation
at a food distribution
warehouse
Environment Discharge of gasoline 2022/23 Denied Concluded Reasonable (but missed
vapours from a fuel tank statutory deadline for
refilling operation providing notice of decision,
see Section 9.1)
Environment Discharge of contaminants  2022/23 Denied Concluded Reasonable
to water from planned
subdivision infrastructure
Natural Contravention of the Fish 2022/23 Outstanding as of Ongoing n/a?
Resources  and Wildlife Conservation August 2023, in

Act, 1997 by a store
hosting a coyote hunting
competition

contravention of
statutory requirements
(see Section 9.1)

1. This application was concluded (that is, a notice of decision was delivered) in April 2022. We reported on the Environment Ministry’s handling of this application in
Section 6.2.1 of our 2022 Annual Report on the Operation of the Environmental Bill of Rights, 1993 because it was related to another application for investigation

completed in 2021/22.

2. We have not fully evaluated the Ministry’s handling of this application because it was ongoing as of the end of our reporting year (March 31, 2023).




1. Investigation of Alleged Discharge
of Wastewater into a Storm Sewer
from a Truck-Washing Operation

at a Food Distribution Warehouse
(Environment Ministry)

What the Applicants Asked For

In February 2022, two Ontarians submitted an appli-
cation for investigation to the Environment Ministry
alleging that Sysco Canada Inc. (Sysco) was permitting
truck wash water, which contained soap, to flow into
the company’s stormwater management works (com-
prising a dry pond and storm sewers), which eventually
discharged into McEwan Creek. The truck washing was
taking place at Sysco’s food distribution warehouse

in Ottawa. The applicants alleged that this violated

the Ontario Water Resources Act and the company’s
environmental compliance approval for its stormwater
management works, and could impair water quality

in the Creek. The applicants claimed that the washing
was done by Professional Mobile Wash (a company that
cleans vehicles and buildings), which cleaned trucks
and trailers at the Sysco site. The applicants alleged
that foaming wastewater could be seen entering gutters
and flowing into the dry pond on the site.

Investigation Undertaken by the Environment
Ministry, and Handled Reasonably

In April 2022, the Environment Ministry informed the
applicants that it had concluded that an investigation
was warranted. Over the course of the investigation,
the Ministry conducted one inspection visit and two
further site visits (one unannounced). The Ministry
confirmed that wash water was entering the dry pond,
in contravention of Sysco’s environmental compliance
approval. However, the Ministry found insufficient evi-
dence to conclude that impairment of water quality had
occurred within or beyond the dry pond, so it found no
contravention of the Ontario Water Resources Act.

In response to the Ministry’s confirmation that
Sysco contravened its environmental compliance
approval, and to prevent discharge of wash water into
the dry pond and storm sewer, Sysco and Professional
Mobile Wash committed to:

* installing absorbent booms/socks weighed down

by gravel bags;

¢ covering manholes on the property;

¢ only conducting washing in certain areas of the

parking lot, farther away from the manholes and
dry pond;

* not conducting any washing during rain events;

* using a portable vacuum to recover wash water;

¢ taking the recovered wash water to the Profes-

sional Mobile Wash facility for treatment and
discharge to the municipal sanitary sewer; and

¢ blocking the concrete outlet to the dry pond

during washing to prevent discharge.

The Ministry confirmed in June 2022 that these
changes had been made and were effective at pre-
venting wash water from entering the dry pond or any
part of the stormwater management works. Further,
shortly thereafter, Professional Mobile Wash, on behalf
of Sysco, submitted a new standard operating proced-
ure to the Ministry. The Ministry confirmed that the
standard operating procedure “reflects the companies’
intent to implement the vacuuming and outlet block-
age measures during future washing activities.”

The Ministry notified the applicants of the outcome
of its investigation in September 2022. The Ministry
stated that it was satisfied with the voluntary actions
that the companies had taken to address the con-
travention, and noted that future contraventions of
the Ontario Water Resources Act’s prohibition against
discharging polluting materials to water are unlikely
to occur with the addition of the wash water control
measures. The Ministry stated that it would not be pur-

suing further enforcement action.

2. Investigation of Alleged Discharge
of Gasoline Vapours from a Fuel
Tank Refilling Operation in London
(Environment Ministry)

What the Applicants Asked For

In May 2022, two Ontarians submitted an applica-
tion for investigation alleging that a service station in
London had contravened the Environmental Protection
Act. The service station operates a gasoline station and



a convenience store, with three gas pumps and two
underground storage tanks.

The applicants alleged that gasoline vapours from
the service station’s storage tank vent pipes were being
discharged onto residential property when tanker
trucks refilled the station’s underground storage tanks.
The applicants claimed that there was a strong odour
of gasoline inside a neighbouring residence, even with
doors and windows closed, causing discomfort. The
applicants also alleged that the resident’s pet cats were
being made sick by the vapours from the gas station.
The applicants noted that more than 40 previous
complaints over several years had been made about
this issue to both the Technical Standards and Safety
Authority (TSSA) and the Environment Ministry.

Investigation Reasonably Denied by the
Environment Ministry, but Ministry Did
Not Meet Statutory Deadline for Providing
a Response

In November 2022, the Environment Ministry deter-
mined that an investigation was not necessary, as
it would duplicate ongoing work by the Ministry’s
London District Office. The Ministry stated that it had
been aware of issues with the site since 2018, and was
already actively involved in compliance and enforce-
ment activities related to those allegations.

The Ministry’s work included obtaining con-
firmation from the TSSA that it had not identified
any compliance issues with the fuel equipment or the
refilling of the underground tanks at the site. The Min-
istry also conducted site visits in 2019, 2021 and 2022.
During earlier site visits, Ministry staff had observed
gasoline vapours escaping the vents during refilling of
the underground tanks, but after about one minute,
no vapours or odours were noted for the remainder of
refilling. On two dates in September 2022, Ministry
staff used an optical gas imaging camera to assist with
visualizing potential emissions and confirmed that fuel
vapours and odours were discharging out of vent pipes
during refilling.

Operation of the Environmental Bill of Rights, 1993

As a result of these observed discharges, in late Sep-
tember 2022, the Ministry asked the service station to
retain a qualified professional to assess the site’s vapour
control system to determine whether it was operating
as designed and to conduct any necessary equipment
tests and inspections.

In November 2022, the Ministry informed the
applicants of its decision not to investigate. In its deci-
sion notice, the Ministry told the applicants that it
was reviewing the vapour control assessment report
to determine appropriate next steps. The Ministry
acknowledged the applicants’ concerns and assured
them that, if it determines that there has been a con-
travention of the Environmental Protection Act or its
regulations, the Ministry would follow its compliance
policy and use compliance tools as appropriate. The
Ministry also informed the applicants that it would
remain in contact with them to provide updates on
compliance activities.

When we followed up with the Ministry, we learned
that, in January 2023, the Ministry asked the service
station to retain a qualified person to prepare a report
outlining recommended options for preventing or
reducing the discharge of vapour emissions from the
vents at the site. Based on that report, in April 2023,
the service station agreed to install pressure/vacuum
valves on the gasoline tanks (which can increase the
effectiveness of the vapour recovery system during
refuelling) and to conduct refilling at night to minimize
gasoline vapour impacts. As of July 2023, the Ministry
told us that it remained engaged with the gas station
as it awaited the installation of the pressure/vacuum
valves.

While the Ministry’s decision not to undertake this
application was reasonable given that it was already
aware of and actively assessing the allegations, the
Ministry missed the 60-day deadline under the EBR Act
to give the applicants notice of its decision, instead
taking 177 days to give notice. See Section 9.1.




3. Investigation of Alleged Discharge
of Contaminants to Water from
Planned Subdivision Infrastructure
(Environment Ministry)

What the Applicants Asked For

In June 2022, an individual and a corporation submit-
ted an application for investigation to the Environment
Ministry alleging contraventions of the Ontario Water
Resources Act, Clean Water Act, 2006 and Planning Act
by Thomas Cavanagh Construction Limited and the
Town of Carleton Place. The applicants alleged that
the water infrastructure for a planned residential sub-
division in the town was poorly designed and would
release dangerous contaminants (in particular, harmful
strains of E. coli) into the Mississippi River and the
local drinking water supply, impairing the quality of
these waters.

The applicants alleged that the water distribution
system would contain dead ends, which would cause
water to stagnate, leading to a build-up of contam-
inants. They also asserted that the stormwater and
sewage system would use a force main (pressurized
sewer pipe) and storage tank, which could overflow
into the river adjacent to the town’s drinking-water
intake protection zone. They asserted that, in approv-
ing the designs, the Town failed to follow policies in its
official plan and the Mississippi-Rideau Source Protec-
tion Plan.

Investigation Reasonably Denied by the
Environment Ministry

In August 2022, the Environment Ministry notified
the applicants of its decision that an investigation was
not warranted. The Ministry noted that there must be
an actual discharge for there to be a contravention of
the Ontario Water Resources Act. As the subdivision
infrastructure was still under construction and not yet

operational, no discharge could occur at the time. The
Ministry stated that the application alleged a future dis-
charge but that there was no allegation that a discharge
had occurred or was occurring. The Ministry also noted
that the Clean Water Act, 2006 and Planning Act are not
prescribed acts under the EBR Act and that an applica-
tion for investigation can be submitted only for alleged
contraventions of prescribed acts. It also noted that the
sections of those Acts that the applicants alleged were
contravened are not offence provisions. The Ministry
reasonably concluded that there was no legal basis to
pursue the allegations described in the application.

The Ministry further noted that it was confident
that, once the sewage and stormwater facilities were
completed, they would not result in discharges that
would impair water quality. The Ministry issued two
environmental compliance approvals in 2021: one for
the sewage collection works and one for the storm-
water management works. According to the Ministry,
it conducted a detailed technical review before issuing
the approvals. The Ministry stated that its review
confirmed that the proposed works were designed in
accordance with provincial design guidelines and regu-
lations and—if constructed as designed and approved,
and operated in accordance with terms and conditions
in the approvals—it would have a very low risk of
causing environmental harm.

The Ministry confirmed that it “will continue to
exercise its regulatory authority over the design,
approval, construction and operation of the stormwater
management system, sewage works and drinking water
systems at the ... subdivision” and that, “as the works
are commissioned and put into service, [it] will ensure
that the owner/operator take all necessary precautions
and actions to protect the health of homeowners and,
where necessary, reduce the potential for any environ-
mental impacts to the Mississippi River which serves as
the [town’s] drinking water source.”
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Appendix 10: Appeals, Court Actions and Whistleblowers, 2022/23

Prepared by the Office of the Auditor General of Ontario

Appeals

Many laws provide individuals and companies with

a right to appeal government decisions that directly
affect them, such as denial of a permit they applied

for or amendment of a permit that they had previously
obtained. A few laws also give other people (“third
parties”) the right to appeal ministry decisions about
instruments that are applied for by, or issued to, others
(for example, under the Planning Act, to appeal a
site-specific official plan amendment or zoning bylaw
amendment). The Environmental Bill of Rights, 1993
(EBR Act) expands on these rights.

The EBR Act allows any resident of Ontario to “seek
leave to appeal” (that is, apply for permission to chal-
lenge) decisions on many types of instruments. For
example, a community member could use this right to
challenge the decision of the Environment Ministry to
allow an industrial facility to discharge contaminants
into the air.

Ontario residents who wish to appeal a min-
istry’s decision to issue or amend an instrument
must first submit an application for leave to appeal
to an independent appellate body (in most cases, the
Ontario Land Tribunal (Tribunal)) within 15 days of

the decision notice being posted on the Environmental
Registry. The Tribunal will determine whether to grant
leave by applying the criteria in the EBR Act. Under
these criteria, to be granted leave to appeal, the appli-
cant must show they have an interest in the matter
and must also demonstrate that it appears “there is
good reason to believe” that the decision was not rea-
sonable and could result in significant harm to the
environment. If the Tribunal grants leave to appeal,
the ministry’s decision is stayed (that is, put on hold),
the applicants may file an appeal and the matter can
proceed to a hearing, after which the Tribunal will
determine the outcome.

Leave to Appeal Applications in 2022/23

In 2022/23, Ontarians filed six applications for leave
to appeal EBR Act-classified instruments with the Tri-
bunal. Two of these applications sought leave to appeal
the same instrument. The Tribunal ruled on five of the
applications. The other application was filed with the
Tribunal after the 15-day appeal period closed, so it
was not accepted for processing.

Of the five applications considered by the Tribunal,
leave to appeal was granted in two cases, both for the

Leave to Appeal Applications Filed Under the Environmental Bill of Rights, 1993 in 2022/23

Source of data: Environmental Registry and Ontario Land Tribunal

Environmental
Subject Registry Number  Status/Outcome
Permit to Take Water - approval of new permit for pit and quarry dewatering purposes in 019-3778 Leave denied
Port Colborne
Environmental Compliance Approval (sewage) - approval for the establishment of sewage 019-3696 Leave denied
works to serve a wedding venue in Caledon
Environmental Compliance Approval (waste) - approval for a hauled sewage disposal site 019-1101 Leave denied
in Haliburton County
Certificate of Property Use - issued for the intended future uses of a property in Guelph 019-4692 Leave granted in
(two separate applications for leave to appeal filed and two appeal notices posted) both cases
Permit to Take Water - approval of a new permit for construction dewatering in Port Elgin 019-5018 Not filed within 15

days; not accepted
and no decision




same instrument: a certificate of property use issued by
the Environment Ministry to the City of Guelph. Both
applicants subsequently filed appeals and the hearing
of the appeals has been scheduled.

The Tribunal refused to grant leave to appeal
regarding the three other applications, finding in
each case that the applicants had failed to satisfy the
EBR Act leave to appeal test.

Direct Appeals in 2022/23

No direct appeals of classified instruments in 2022/23
came to our attention.

Appeal Notices on the Environmental Registry

The Environment Ministry is responsible for posting
notices on the Environmental Registry about leave to
appeal applications made by third parties. The Environ-
ment Ministry is also responsible for posting notices of
any direct appeals (usually instrument-holder appeals)
of decisions related to instruments that are subject

to the EBR Act. For the details of our review of the
Environment Ministry’s compliance with this require-
ment, see Section 10.2 of this report.

Lawsuits and Whistleblower
Protection

The EBR Act provides rights to:

* take court action against anyone who contra-
venes an act, regulation or approval and thereby
causes significant harm to a public resource; or

¢ seek damages for environmental harm caused by
a public nuisance.

To bring an action for harm to a public resource,

an Ontario resident must first apply to a ministry to
conduct an investigation and either:

® not receive a response within a reasonable time;
or

* receive a response that is not reasonable.

The person bringing such an action must give public

notice by delivering notice to the Environment Min-
istry, which then is required to post the notice on the

Environmental Registry. The Environment Ministry
advised our Office that it did not receive notice of any
actions for harm to a public resource in 2022/23.

The EBR Act also provides protection for employ-
ees (“whistleblowers”) who suffer reprisals from their
employers for exercising their environmental rights
or for complying with, or seeking the enforcement of,
environmental rules. The Ontario Labour Relations
Board told our Office that it received one reprisal
complaint filed under the EBR Act in 2022/23, but the
Board terminated the application for failure to state a
prima facie case (that is, upon initial examination, it is
self-evident that a case exists), as it determined that
there was nothing in the application that indicated that
the applicant was seeking to enforce their rights under
the EBR Act.
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Appendix 11: Timeline of Environmental Registry of Ontario Consultations on

Government Proposals Intended to Increase Housing Supply
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Date
(2022) Timeline for Legislative and Regulatory Actions Timeline for Environmental Registry Consultation
Oct 25 Minister of Municipal Affairs and Housing introduces Ministry of Municipal Affairs and Housing (Municipal Affairs
Bill 23, the More Homes Built Faster Act, 2022, for Ministry), Ministry of Natural Resources and Forestry
first reading (Natural Resources Ministry), Ministry of the Environment,
Conservation and Parks (Environment Ministry) and Ministry
of Citizenship and Multiculturalism (Multiculturalism
Ministry)! collectively post five proposal notices relating to
Bill 23 (see Figure 4) for 30 days (ending Nov 24)
Municipal Affairs Ministry and Natural Resources Ministry
collectively post nine proposal notices for related policies
and regulations (see Figure 4) for 30 to 66 days
Oct 31 Legislative Assembly carries Bill 23 for second reading
and refers bill to the Standing Committee on Heritage,
Infrastructure and Cultural Policy (Standing Committee)
Nov 4 Municipal Affairs Ministry posts four proposal notices
relating to changes to the Greenbelt (see Figure 5) for
30 days (ending Dec 4)
Municipal Affairs Ministry updates the Oct 25 proposal
notice for the Revocation of the Central Pickering
Development Plan (comment period not extended)
Nov 9-17 Standing Committee holds hearings on Bill 23
Nov 16 Minister of Municipal Affairs and Housing introduces
Bill 39, the Better Municipal Governance Act, 2022, for
first reading
Nov 21 Standing Committee considers Bill 23 clause by clause;
government submits amendments
Nov 22 Standing Committee reports Bill 23 as amended, and Natural Resources Ministry posts an exception notice for
Legislative Assembly orders it for third reading the repeal of the Duffins Rouge Agricultural Preserve Act,
2005 (Schedule 2 to Bill 39)
Nov 23 Legislative Assembly begins third reading debate of Bill 23;  Municipal Affairs Ministry, Natural Resources Ministry and
it concludes second reading on Bill 39 and refers it to the  Environment Ministry all update their proposal notices on
Standing Committee Bill 23 to extend comment period to Dec 9
Nov 24 Legislative Assembly concludes debate on third reading of ~ Multiculturalism Ministry updates its proposal notice on
Bill 23, but defers the vote Bill 23 to extend comment period to Dec 9
Comment periods close for Proposed Revocation of the
Central Pickering Development Plan (#019-6174) and
Proposed Updates to the Ontario Wetland Evaluation
System Manual (#019-6160)
Nov 28 Legislative Assembly carries Bill 23 on third reading and Municipal Affairs Ministry updates its proposal notices on

Lieutenant Governor gives royal assent

Bill 23 to say that the bill had passed but the comment
period would stay open




Date
(2022) Timeline for Legislative and Regulatory Actions Timeline for Environmental Registry Consultation
Nov 29 Multiculturalism Ministry updates its proposal notice on
Bill 23 to say that the bill had passed but the comment
period would stay open
Dec 2 Environment Ministry updates its proposal notice on
Bill 23 to say that the bill had passed but the comment
period would stay open
Dec 4 Comment period closes for the Nov 4 Greenbelt proposals
Dec 6 Standing Committee reports back on Bill 39 without
amendment; Legislative Assembly begins third reading
debate
Dec 8 Legislative Assembly carries Bill 39 on third reading and
Lieutenant Governor gives royal assent
Dec 9 Comment period closes for all Bill 23 notices
Dec 14 Cabinet approves the Greenbelt Plan Amendment and the
Revocation of the Central Pickering Development Plan
Municipal Affairs Ministry files regulations on the Greenbelt
boundary amendments, the Oak Ridges Moraine
Conservation Plan amendment and the Revocation of
Minister's Zoning Order
Dec 15 Lieutenant Governor proclaims the Duffins Rouge
Agricultural Preserve Repeal Act, 2022 in force
Dec 28 Natural Resources Ministry files regulations under

Conservation Authorities Act (related to Bill 23)

1. The Ministry of Citizenship and Multiculturalism is not a prescribed ministry under the Environmental Bill of Rights, 1993.The Ministry posted one proposal notice
related to amendments to the Ontario Heritage Act on the Registry voluntarily.
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Appendix 12: Ministry Progress on Recommendation 8 from the 2020/21 Report

on the Operation of the Environmental Bill of Rights, 1993
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Ministry

Findings in 2020/2021 Report

What the Ministry Has Done since 2021

Environment

Did not have a process for monitoring past
compliance

Updated and developed new written processes and
procedures

Delivered training to staff
No progress for monitoring past compliance

Natural Resources

Did not have a process for monitoring past
compliance

Updated written processes and procedures
Delivered training to staff
No progress for monitoring past compliance

Municipal Affairs

Did not have a process for monitoring past
compliance

Updated written processes and procedures
Delivered training to staff

Circulates a bimonthly notice status table to gather
information on whether EBR Act requirements are being met

Mining

Had a process for performing internal
audits of its instrument notices, but not for
other EBR Act requirements

Updated written processes and procedures
Delivered training to staff

No progress for monitoring past compliance with other
EBR Act requirements (beyond its internal audit of
instrument notices)

Public Services

Did not have any formal internal
processes, documented policies
or procedures

Did not provide any formal training to staff

Did not have a process for monitoring past
compliance

Developed a Standard Operating Procedure, with a checklist,
for complying with the EBR Act

Developed and shared training materials with staff, and
offered training on request

Developed a tracking tool for managing Environmental
Registry postings

Technical « Did not have a process for monitoring past « Developed guidance, including an EBR Obligations Chart and

Standards and compliance a checklist for posting on the Environmental Registry

Safety Authority « Delivered training on the EBR Act to staff

(TSSA) . Established a quarterly review of all EBR-eligible decisions
to monitor past compliance with posting requirements;
TSSA advised our Office that it was working on formalizing
this process. TSSA also implemented an internal quality
assurance process to periodically review Statement of
Environmental Values consideration to ensure compliance

Energy « Did not have a process for monitoring past « Updated written processes and procedures

compliance . Delivered training to staff
« No progress for monitoring past compliance
Northern « Did not have a process for monitoring past « Updated written processes and procedures
Development compliance . Did not provide any training for staff between April 1, 2022,

and March 31,2023
No progress for monitoring past compliance




Ministry Findings in 2020/2021 Report What the Ministry Has Done since 2021
Transportation « Did not have a process for monitoring past . Updated written guidance and templates
compliance . Developed new training materials including a module for their
internal training website. The module will be available to staff
by end of fiscal year 2023/2024
« Ministry has established a tracking system for monitoring
progress in implementing the Auditor General’s past
recommendations to improve future compliance, but no
progress for monitoring past compliance
Agriculture « Did not have a process for monitoring past « Updated written processes and procedures
compliance . Delivered training to staff
« No progress for monitoring past compliance
Tourism « Did not have any formal internal - Created and circulated guidance materials for Ministry staff
processes, documented policies including an overview of the EBR Act and a template for
or procedures documenting consideration of the Ministry’s Statement of
. Did not provide any formal training to staff ~ Environmental Values
. Did not have a process for monitoring past * Developed updated training materials for staff, and held a
compliance staff training session in fall 2023
« No progress for monitoring past compliance
Health « Did not have any formal internal « Created and posted guidance on the Ministry’s intranet site

processes, documented policies
or procedures

Did not provide any formal training to staff

Did not have a process for monitoring past
compliance

No progress on staff training. The Ministry told our Office that
it does not independently train staff on the EBR Act; while

it has resources available on its intranet site, there is no
process in place to make staff aware of these resources

No progress for monitoring past compliance. The Ministry told
our Office that as part of the annual Certificate of Assurance
process, it attests to monitoring compliance with the EBR Act,
but did not provide any documentation that demonstrated
how it monitors past compliance

Long-Term Care

Did not have any formal internal
processes, documented policies
or procedures

Did not provide any formal training to staff

Did not have a process for monitoring past
compliance

Created and posted guidance on the Ministry’s intranet site

No progress on staff training. The Ministry told our office that
it does not independently train staff on the EBR Act; while

it has resources available on its intranet site, there is no
process in place to make staff aware of these resources

No progress for monitoring past compliance. The Ministry told
our Office that as part of the annual Certificate of Assurance
process, it attests to monitoring compliance with the EBR Act,
but did not provide any documentation that demonstrated
how it monitors past compliance

Infrastructure

Did not have any formal internal
processes, documented policies

or procedures

Did not provide any formal training to staff

Did not have a process for monitoring past
compliance

Developed and updated a checklist to assist staff in
determining whether a policy, act or regulation needs to be
posted on the Environmental Registry

Briefed executive leadership team on EBR responsibilities;
Deputy Minister periodically sent out a reminder to all staff
on the Ministry’s obligations under the EBR Act

No progress for monitoring past compliance. The Ministry told
our office that as part of the annual Certificate of Assurance
process, it attests to monitoring compliance with the EBR Act,
but did not provide any documentation that demonstrated
how it monitors past compliance




Ministry

Findings in 2020/2021 Report

Operation of the Environmental Bill of Rights, 1993 “

What the Ministry Has Done since 2021

Economic
Development

Did not provide any formal training to staff

Did not have a process for monitoring past
compliance

Updated its overview document on the EBR Act and the
Environmental Registry and posted it on its intranet site

Developed a training deck in January 2023 and circulated
it to staff, and posted an internal guidance document on its
intranet page

No progress for monitoring past compliance

Indigenous Affairs

Did not have a process for monitoring past
compliance

In 2022, the Ministry told our Office it was working on
updating and finalizing draft guidance materials related to
the EBR Act, but as of September 2023, the Ministry has not
finalized these documents

In 2021, the Ministry told our Office it was working with the
Environment Ministry to execute new training sessions, but as
of September 2023, the Ministry has held no sessions

No progress for monitoring past compliance

Education « Did not have a process for monitoring past « Updated processes and developed new procedures
compliance « Updated training materials in January 2023 and provided
training to directors
« No progress for monitoring past compliance
Labour « Did not have any formal internal « Began drafting guidance and procedures, but as of

processes, documented policies
or procedures

Did not provide any formal training to staff

Did not have a process for monitoring past
compliance

September 2023, had not finalized or circulated the
materials to staff

No progress providing training to ensure staff are aware of
the EBR Act and their obligations under it

No progress for monitoring past compliance

Treasury Board
Secretariat

Did not have any formal internal
processes, documented policies

or procedures

Did not provide any formal training to staff

Did not have a process for monitoring past
compliance

Developed a checklist for determining whether a proposal
needs to be posted on the Environmental Registry

Developed training materials about the EBR Act and provided
training to relevant staff and senior management in March
2022, and posted its new guidance materials on its intranet
site

No progress for monitoring past compliance
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