1.0 Summary

The main mandate of the Office of the Public
Guardian and Trustee (Public Guardian) is to pro-
tect the rights and property of people who lack the
mental capacity to do this themselves. The Public
Guardian manages the finances of about 12,000
people (clients) who are mentally incapable, for

a variety of reasons, of looking after their own
property. It also acts as the personal-care guardian
of about 30 clients who are incapable of managing
their own personal care, including health, housing
and nutrition. As well, it administers certain estates
of Ontarians who have died without a will and
without next-of-kin residing in Ontario.

The Public Guardian had 388 full-time staff as
of March 31, 2018, of whom 89% performed func-
tions that directly or indirectly relate to managing
the property of individuals found to be incapable,
or to administering estates of deceased persons.

In 2017/18, the Ontario Government allocated

$40 million to fund the Public Guardian; the Public
Guardian in turn charged $31 million in service
fees, primarily to clients.

Our audit found that the Public Guardian has
not ensured that it safeguarded the interests of
clients under guardianship and estate heirs. While
the Public Guardian has established policies and
information systems to support the management of
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guardianship and estate cases, we identified signifi-
cant weaknesses in its operation that have not been
sufficiently mitigated. For instance, we found that
staff do not consistently identify and secure assets
for clients on a timely basis, and the belongings of
clients are not consistently tracked in the Public
Guardian’s case management system. The risk
exists that clients’ assets could be lost or misappro-
priated because of weak internal controls. We also
found that management lacks useful reports from
this system for use by its senior staff to effectively
oversee many areas of its operations. These weak-
nesses increase the risk of hardship and financial
loss to clients and heirs of estates.

The Public Guardian invests clients’ funds in
various investment products following internally
developed investment policies. Our audit found
that the Public Guardian financial planners follow
these policies in determining how to invest clients’
funds. However, these policies do not necessarily
maximize the future cash flows for clients—the
majority of clients’ funds are invested in low-return,
low-risk investment products that earned about 2%
interest since 2014/15. These policies have never
been reviewed by the financial experts retained by
the Public Guardian for investment advice.

In estate administration, we found that the
Public Guardian expects its staff to be able to detect
fraudulent identification when it is presented by
those purporting to be heirs to estates. However,
it does not provide its staff with training on how
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to identify false documents. In 2010, the Alberta

Public Guardian and Trustee office discovered
that one of its own staff had used fraudulent

Guardian’s legal staff missed deadlines in
certain cases, which resulted in the Public
Guardian becoming liable for an estimated

identification to misappropriate $122,000 of funds $5 million to cover accident benefits of clients

from an estate file. Even though Ontario Ministry involved in motor-vehicle accidents.

of Transportation staff informed us that it has e Public Guardian staff detected about
observed increasing use of fraudulent documents at $1 million in financial transaction errors
between April 2015 and March 2018. About

half the value of the errors detected by Public

ServiceOntario—and so trains ServiceOntario and
other government staff in how to detect such docu-
ments—the Public Guardian has never provided Guardian staff related to missed opportunities
similar training to its own staff, even though it to collect income such as disability benefits
administers millions of dollars on behalf of others. and extended health insurance benefits for
Our more significant audit findings include: their clients. Although these specific errors

. . : ) were identified, others could go undetected,
Guardianship Services for Clients

e Based on Public Guardian data, only
between about 7% and about 15% of the
12,000 clients under property guardian-
ship were visited in each of the last five

given various systemic risks (such as the need
for more staff training and improvement to
the case management system) that resulted in
the errors occurring in the first place.

] ] . o Business relationship with an auction
years. The Public Guardian does not require . . .
: o house not formalized. The Public Guardian
its staff to visit the people whose property . .

. . pays commissions to an auction house on
they manage, although it does require staff . .
L o ) behalf of the clients whose belongings the
to conduct initial visits when individuals first . . .
. . auction house appraises and sells, but it has
come under property guardianship. However, . .
L not entered into any formal agreement with
these initial visits are usually not performed . ) o o
. . . this company since it first began using its
due to visit exemptions, and our review of a
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services in the 1980s. As well, it has not com-

sample of clients who had been with the Pub- . .
petitively procured these services.

o Many professionals in the community,
such as social workers and occupational
therapists (assessors), still perform
capacity assessments of potential clients
despite repeated concerns about the
quality of their assessments. The Capacity

lic Guardian for as many as 28 years indicated
that half have not been visited since coming
under guardianship.

e Financial plans developed for clients do
not consider current, complete and accur-
ate health information. While Public Guard-
ian financial planners are required by polic )

. P . q },’p Y Assessment Office (Office), which reports to

to consider a client’s health information ) . ]

. o the Public Guardian and Trustee, provides

when preparing a plan for their investments o o

training to and maintains a roster of health

and cash flow for future years, we found the fessionals wh h v of

: i i care professionals who assess the capacity o

health information they used did not have P ) ] pacity

) i . ) i potential clients to manage property. Persons
support in the file. This is consistent with
findings in our 2004 audit.

o Legal staff have missed acting on several
time-sensitive legal cases for clients

because of weaknesses in the case man-

found incapable of managing property will
become clients of the Public Guardian. Exter-
nal evaluations of the assessors conducted in
2016 and 2017 identified quality concerns in
about half of them. However, the Office did

agement system. For example, the Public .
not refer these assessors to their regulatory



colleges, and has not delisted any assessor
from its roster. Public Guardian casework-
ers who responded to our survey indicated
that they believed certain people in their
caseloads were capable of managing their
own finances; the Consent and Capacity
Board overturned over 80% of the cases it
heard, indicating the community assessors
were unable to provide sufficient evidence to
establish the finding of incapacity in 2016/17
and 2017/18.

Estates Administration

e About $28 million from approximately 260
estates was eligible to be turned over to
the Crown because the Public Guardian did
not identify heirs and distribute assets of
the estates under its management within
10 years of a person’s death. Several factors
under the Public Guardian’s control have
contributed to delays in distributing assets
to heirs. For example, estates staff could not
consistently locate contact information for
a deceased client’s next of kin because case-
workers did not always obtain and document
this information when the clients were still
alive (about half of estates administered were
previously property guardianship clients).
This caused delays in identifying heirs when
the clients died. As well, staff have not fol-
lowed up on more than 600 estates cases that
have been open with no activity for three
years, and the Public Guardian case manage-
ment system does not flag cases where follow-
up actions are still required.

Case Management System
o The Public Guardian’s case management

system does not effectively support the
day-to-day operating activities of staff.
Public Guardian staff have made sugges-
tions to improve the functions and reporting
capabilities of the case management system.
However, we noted in our audit that over
200 of these suggested changes have not

Office of the Public Guardian and Trustee “

been implemented, even though some were
from five years ago. As well, the system does
not generate reports showing warnings of
unauthorized access to the system, which
contains sensitive health and financial infor-
mation on clients.

Fees

o Fees have not been reviewed since 2004.
The Public Guardian collects fees from
guardianship clients and from estates that it
manages, as allowed under the Public Guard-
ian and Trustee Act. These fees are based either
on a percentage of the dollar value of the
individual’s assets or on the number of hours
spent performing the services. We found that
Ontario generally charges less than other prov-
inces, although it does charge more than Mani-
toba specifically for reviewing submissions
from others who apply to replace the Public
Guardian as an existing client’s guardian.

This report contains 16 recommendations, with
30 action items, to address our audit findings.

Overall Conclusion
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Our audit concluded that the Office of the Public
Guardian and Trustee (Public Guardian) could not
fully demonstrate that it has protected the financial
interests of the mentally incapable adults under

its guardianship. We found that weaknesses in the
Public Guardian’s internal control systems and
procedures put the assets it manages on behalf of
clients at risk of loss or misappropriation. There
have been situations where it has not collected
benefits on behalf of clients on a timely basis,
resulting in missed income; the process of securing
clients’ valuables is weak; and there have also been
situations where it delayed acting on time-sensitive
legal cases, leading to financial loss.

We also found that the Public Guardian invested
funds according to its internal policies. However,
these investment rules have not been validated
by the Public Guardian’s external investment
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consultant or the government-appointed panel
that provides it with strategic investment advice.
The existing investment rules may be too restrict-
ive, limiting the returns for some people under
guardianship.

We further concluded that the Public Guardian
did not have effective internal controls to support
the administration and distribution of estates of
deceased people in a timely and accurate manner.

We also found that while the Public Guard-
ian reports its performance on how quickly it
initiates guardianship services for new clients to
the Ministry of the Attorney General, it does not
measure other significant aspects of its services and
programs, such as ongoing management of guard-
ianship cases, and does not publicly report on any
performance measures.

The Office of the Public Guardian and Trustee
(OPGT) appreciates the comprehensive audit
conducted by the Auditor General and welcomes
the advice on how to improve its services to
Ontario’s most vulnerable residents.

The recommendations within this report
support the objectives of the OPGT’s current
strategic plan and modernization project,
including making it simpler and faster for clients
to access services; using an evidence-based
approach to improve the effectiveness of service
delivery; transforming business processes and
tools; and increasing public awareness of the
OPGT’s roles and responsibilities.

The OPGT provides essential services to
vulnerable Ontarians by protecting the value
of property and the quality of life for mentally
incapable adults who have no one else suitable
to help them. It acts as a last-resort decision-
maker for medical treatment and investigates
allegations of serious harm to mentally incap-
able adults. Other client services include receiv-
ing and depositing income, making investments,

maintaining and selling property, applying for
benefits, filing tax returns, paying bills and act-
ing in legal proceedings if required. In addition,
OPGT manages estates of people who have died
without a will and have no known next-of-kin
in Ontario and conducts extensive searches
for possible heirs. It also oversees the capacity
assessment process, serves as the Accountant of
the Superior Court of Justice, and protects the
public’s interest in charities. All of this import-
ant work is part of the government’s statutory
duty to protect vulnerable Ontarians.

The OPGT is committed to modernizing
and strengthening its services to achieve its
mandate. The audit recommendations reinforce
this commitment and will help us continue
to improve services that directly affect the
livelihoods of thousands of mentally incapable
Ontarians who have no other means of support.

2.0 Background

2.1 Overview of Office of the
Public Guardian and Trustee

The Office of the Public Guardian and Trustee
(Public Guardian) has many responsibilities; its
primary mandate is to protect the interests of those
who cannot do so for themselves due to mental
incapacity. Most of this work relates to adults who
are incapable of managing their property (includ-
ing their finances) when there is no one else willing
and suitable to be appointed for this authority.
These individuals are referred to as clients under
property guardianship. The Public Guardian also
administers certain estates of Ontario residents
who have died without a will or next-of-kin residing
in Ontario. See Appendix 1 for key services that
the Public Guardian provides.



2.1.1 Organization Structure

The Public Guardian operates within the Ministry
of the Attorney General (Ministry). The Ontario
Government partially funds the Public Guardian’s
operations and the Public Guardian’s staff are
managed under the Ministry’s human resources
function. However, under the Public Guardian and
Trustee Act, the Public Guardian has the authority
to act independently on behalf of adults who have
been found to be incapable of managing their own
finances or personal care.

The Public Guardian has regional offices in
Hamilton, London, Ottawa, Sudbury and Thunder
Bay; its central-office headquarters is in Toronto,
which also serves as the Toronto regional office. As
of March 31, 2018, the Public Guardian had about
388 full-time-equivalent staff, 89% of whom per-
formed functions that either directly or indirectly
relate to managing the estates and property of
individuals found to be incapable of managing their
property or of making personal care decisions (such
as where to live, what to wear, and what to eat).

2.1.2 Funding, Fees and Other Financial
Information

The Public Guardian’s operations are funded
primarily by an annual allocation of about $40 mil-
lion from the Ontario Government (which nets to
$18 million after the Public Guardian remits sur-
plus income to the government), and fees charged
to clients whose finances are managed by the Public
Guardian. Revenue from fees in 2017/18 amounted
to about $31 million.

The Public Guardian also receives investment
income from its own administration fund, which
is invested along with the funds of people under
guardianship. This investment approach began over
20 years ago to achieve a greater return for clients
since higher levels of capital generally allow for a
higher return. As set out in a regulation under the
Public Guardian and Trustee Act, the administra-
tion fund contains mostly reinvested income from
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investments accumulated over about 20 years. The
fund had a balance of about $122 million as of
March 31, 2018.

Fees Charged for Services Performed
The Public Guardian and Trustee Act states that “the
Public Guardian and Trustee may charge fees for
anything done by the Public Guardian and Trustee
under the Act or any other Act.” The most common
fees the Public Guardian charges clients are the
compensation fee (3% on all transactions) and
the care and management fee (0.6% of total assets
managed on behalf of the incapable person). In
general, the Public Guardian does not charge these
fees for those receiving Ontario Disability Support
Program payments.

2.2 Authority to Act as Guardian of
an Incapable Person

2.2.1 Property Guardianship

As shown in Figure 1, as of March 31, 2018, the
Public Guardian was acting as the property guard-
ian for 12,189 adults incapable of managing their
finances, an increase of 7% from 2014. Over the
five-year period between 2013/14 and 2017/18, the
average age of those under guardianship remained
at about 60 to 61 years old, and the average net
assets per person under guardianship increased by
19%, from about $48,600 as of March 31, 2014, to
almost $58,000 as of March 31, 2018. Almost half
of the guardianship clients also received payments
from the Ontario Disability Support Program in
each of these five years.

Of the property guardianship clients the Public
Guardian managed as of March 31, 2018, 6%
had net assets over $100,000; 22% had net assets
between $15,000 and $100,000; and 71% had net
assets under $15,000.

Caseloads of property guardianship clients have
steadily grown between 2013/14 and 2017/18. Fig-
ure 2 shows the trend of new and closed property
guardianship cases between those years under the
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Figure 1: Number, Average Age and Average Net Assets of People under Guardianship as of

March 31,2014-2018

Source of data: Office of the Public Guardian and Trustee

# of People
Under Guardianship

As of March 31

Average Value of Net

Average Age of People  Assets of People Under
Under Guardianship

Guardianship ($)

2014 11,341 60.5 48,611
2015 11,540 60.6 51,038
2016 11,754 60.6 52,346
2017 11,971 60.7 55,161
2018 12,189 60.8 57,946
% Increase from 2014-2018 7 <1 19

various authorities that authorize the Public Guard-
ian to be the property guardian of incapable adults.
Over the past five years, about 2,000 new cases were
added annually to the Public Guardian’s caseloads,
and about 1,700 cases were closed each year.
Many different staff and departments within
the Public Guardian perform various functions in
managing the finances of clients. These functions
include, for example, identifying and securing
assets, gathering income or benefits and making
disbursements, such as living expenses. Appen-
dix 2 provides further details about these functions.
The Public Guardian also invests excess cash of
the people whose finances it manages in investment
funds that it oversees. The Public Guardian’s invest-
ment policies require staff to follow the “prudent
investor” rule whereby its staff “must exercise
care, skill, diligence, and judgment that a prudent
investor would exercise in making investments.”
Appendix 3 provides further details about the
investment funds and related oversight.

Capacity Assessments
The Public Guardian’s authority to act as the
property guardian for individuals can stem from
several sources. In most cases, a determination that
a person is incapable of managing their finances is
made either by a physician in a psychiatric facility
or a trained capacity assessor in the community. As
of March 31, 2018:

® 50% of the property guardianship cases man-
aged by the Public Guardian originated from
a community assessor who evaluated their
capacity to manage finances (as allowed by
the Substitute Decisions Act)—these assess-
ments may be requested by the individuals
themselves or others such as bank employees
or family members;

o 45% of the cases were individuals who had
been admitted to psychiatric facilities and
assessed by their physicians as being incap-
able of managing property (as required in the
Mental Health Act); and

e 5% of the cases stemmed from other sources,
such as the court ordering the Public Guard-
ian to be a person’s property guardian.

Capacity Assessment Office
The Capacity Assessment Office (Office) was estab-
lished over 20 years ago to provide training and
support for quality improvements in the capacity
assessment process as set out in the Substitute Deci-
sions Act. The two staff of the Office share office
space with Public Guardian staff and the lead of
the Office reports directly to the Public Guardian
and Trustee.

Regulated professionals such as nurses and
social workers can apply to this Office to become
community assessors. After receiving training pro-
vided by the Office and completing a take-home test
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Figure 2: Trend of New and Closed Property Guardianship Cases, 2013/14-2017/18

Source of data: Office of the Public Guardian and Trustee

# of people under property guardianship at the beginning of the

year (April 1)

11,041 11,341 11,540 11,754 11,971

2013/14 2014/15 2015/16 2016/17 2017/18

# of new cases added during the year for the following reasons:

Under the Substitute Decisions Act*

1,081 1,037 1,088 1,105 1,138

Under the Mental Health Act? 885 876 891 771 779
Under other authority 35 27 31 27 33
Duplicate count due to information system limitations (10) (3) (38) (4) (2)

Total

1,991 1,937 1,972 1,899 1,948

# of cases closed during the year for the following reasons:

Death

(1,081)  (1,031) (1,088)  (1,093)  (1,149)

Family, friends, etc. took over guardianship

(243) (321)  (294) (257)  (256)

Psychiatric facility elected to discontinue authority under the
Mental Health Act?

(214) (174) (202) (197) (189)

Updated capacity assessment under Substitute Decisions Act!

(29) (24) (36) (29) (30)

Other (e.g., Consent and Capacity Board ruling changes client’'s

capacity status)

(120) (189) (125) (110) (106)

Total

(1,687) (1,739) (1,745) (1,686) (1,730)

Variance due to information system limitations

(4) 1 (13) 4 —

Breakdown of property guardianship clients at the end of the year (March 31):

Authorized under the Substitute Decisions Act!

5,557 5,666 5,783 5,986 6,095

Authorized under the Mental Health Act?

4,990 5,147 5,278 5,387 5,442

Authorized under other (e.g., court appointed)

794 727 693 598 652

Total

11,341 11,540 11,754 11971 12,189

1. Under the Substitute Decisions Act, a trained capacity assessor in the community makes the determination that a person is incapable of managing his or

her finances. An assessor can also subsequently reassess a person as capable.

2. Under the Mental Health Act, a physician in a designated psychiatric facility makes the determination that a person is incapable of managing his or her
finances. A physician can reassess a person as capable while the person is still admitted in the psychiatric facility. The psychiatric facility is also required
to notify the Public Guardian to continue guardianship prior to the person being discharged; otherwise, the person will by default be deemed capable upon

discharge.

of competency, successful candidates are included
in the publicly available roster of community asses-
sors. Members of the public may select a commun-
ity assessor from this roster to conduct a capacity
assessment when needed. During 2017, there were
about 120 community assessors in Ontario.

The Office also provides regular refresher train-
ing for existing assessors, most recently conducted
in spring 2017. About 100 community assessors
attended that seminar.

As well, the Office contracts with two expert
consultants who review samples of capacity assess-

ments completed by community assessors to evalu-
ate and report on the quality of assessments.

Appendix 4 describes the capacity assessment
process in greater detail.

2.2.2 Personal Care Guardianship

The Substitute Decisions Act requires the Public
Guardian to investigate any allegation that a per-
son is incapable of personal care and that serious
adverse events are occurring or may result. Public
Guardian policy indicates this means a risk of

3
=
™
=
S
=
(1]
]
(7]
=
=
=
L]
™
)
]
b
o
<
=
o




o
=
(]
=
(=]
2
o
3
(7]
=
[
>
L]
™
-
Q
e
=3
(1]
F3
o

Figure 3: Types and Number of Personal Care Cases Managed by the Office of the Public Guardian and Trustee,

as of March 31,2018

Source of data: Office of the Public Guardian and Trustee

All personal care components (i.e., safety, shelter, health, clothing, nutrition, hygiene) 28
Safety, shelter 2
Safety, shelter, health 2
Safety, shelter, health, clothing, nutrition 1
Safety, shelter, health, nutrition, hygiene 1
Total 34

suffering serious personal harm as a result of their
incapacity. These cases arise usually because of
abuse allegations from the public made to the Pub-
lic Guardian, mostly through a publicly available
contact phone number, but also by letter or email.
Public Guardian staff investigate these allegations
to assess whether action is required.

If the Public Guardian determines after an inves-
tigation that an individual needs protection, it will
ask the court to appoint it as the individual’s per-
sonal care guardian. In this role, the Public Guard-
ian will often be responsible for making decisions
on behalf of the person about one or more of the
following six areas: health care, shelter (place of
residence), safety, nutrition, hygiene and clothing.
This may mean that the Public Guardian is given
custodial authority to remove the individual from a
situation of harm, or to prevent access by third par-
ties who are abusing the person.

Under the Substitute Decisions Act, the Public
Guardian is required to act diligently and in good
faith, taking into consideration what the person’s
best interests are, when acting as guardian of
personal care. The Public Guardian has had
between 15 and 34 individuals under personal care
guardianship at any given time over the last five
years. Figure 3 shows the number for each type of
personal care guardianship cases managed by the
Public Guardian as of March 31, 2018.

2.3 Estates and Heirship Searches
and Distribution

Each year, the Public Guardian is appointed by the
court as the estate trustee for over 200 new estates.
These are estates of Ontario residents who have
died without a will or an executor in Ontario, have
no next-of-kin in Ontario, and have a minimum net
value of $10,000.

The Public Guardian’s primary responsibility
regarding estates is to identify and secure the
assets and liabilities of the estate, using the same
processes as when establishing new property
guardianships. As of May 2018, the Public Guard-
ian managed about $145 million of assets in about
1,400 estates cases.

Public Guardian staff liquidate the net assets
of estates and seek out the heirs. These processes
happen concurrently. In identifying and locating all
heirs to an estate, the Public Guardian establishes
proof of lineage and heirship. It then ensures funds
are forwarded to heirs in a timely manner.

Under the Crown Administration of Estates Act,
if heirs cannot be located, the assets can become
payable to the Province 10 years after the date of
death. In 2017/18, $516,610 of undistributed assets
were escheated, or paid out, to the Ontario Govern-
ment. The five-year trend of amounts and cases
escheated is shown in Figure 4.

Appendix 5 provides further details on the pro-
cess of administering estates.



Figure 4: Amount of Assets Escheated to the
Government of Ontario and Number of Related Estate
Cases, 2013/14-2017/18

Source of data: Office of the Public Guardian and Trustee

Amounts Escheated # of Estate

to the Province ($) Cases

2013/14 1,112,991 43
2014/15 1,077,375 46
2015/16 1,004,715 38
2016/17 249,025 22
2017/18 516,610* 7

* The total amount that could be escheated on March 31, 2018, according
to the Crown Administration of Estates Act was $28 million. The Public
Guardian was unable to produce similar information for years prior to
2017/18.

3.0 Audit Objective and Scope

Our audit objective was to assess whether the
Office of the Public Guardian and Trustee (Public
Guardian) had effective systems and procedures in
place to:

e protect the rights and interests of mentally
incapable adults who have no one suitable to
act on their behalf by executing its fiduciary
duties as the guardian of property, investigat-
ing and acting as necessary on allegations of
abuse of incapable adults, and investing client
assets according to legislative requirements;

e administer deceased people’s estates in situa-
tions defined by legislative requirements,
such as where there is no willing and avail-
able estate trustee, and distribute the estates
to rightful heirs and beneficiaries;

o fulfill its core mandates with due regard for
economy and efficiency; and

e measure and publicly report on the effective-
ness of these services and programs.

Before starting our work, we identified the
audit criteria we would use to address our audit
objective. These criteria were established based
on a review of applicable legislation, policies and
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procedures, internal and external studies, and best
practices. Senior management at the Public Guard-
ian reviewed and agreed with the suitability of

our audit objective and related criteria as listed in
Appendix 6.

Our audit focused on the core programs and
activities of the Public Guardian concerning
guardianship functions for incapable adults aged
18 and over (for both property and personal care)
and administration of estates. These activities
encompass capacity assessment, financial and asset
management, investigation, legal services, and
identifying and distributing assets of estates that
are administered by the Public Guardian. Regarding
legal services, while we focused primarily on those
provided to incapable adults, we also examined
how the Public Guardian acted as a litigation guard-
ian. These are cases where the Public Guardian is
appointed by the court to make decisions on behalf
of individuals who are involved in lawsuits but who
lack sufficient capacity to properly instruct a lawyer
or to make decisions about significant issues such as
a potential settlement. In many of these cases, the
Public Guardian is already the property guardian of
the individual.

We focused on activities of the Public Guardian
in the three-year period ending March 31, 2018,
and considered relevant data and events of the last
10 years. We conducted our audit from January
to July 2018, and obtained written representation
from the Public Guardian that effective Novem-
ber 9, 2018, it has provided us with all the informa-
tion it was aware of that could significantly affect
the findings or the conclusions of this report.

In conducting our work, we reviewed applic-
able legislation, agreements, reports, and program
guidelines and policies. We also examined docu-
ments and relevant files, analyzed data, reviewed
information technology controls and assessed
risks, and observed processes in securing and
liquidating the assets of those under guardianship.
In addition, we interviewed relevant staff from
the Public Guardian, the Victims and Vulnerable
Persons Division of the Ministry of the Attorney

o
=
(]
=
(=]
=
o
-]
(7]
=
L
=
L]
™
)
[
e
=
(1]
=
o




o
=
)
[
=
7]
3
»n
=
(™
>
L]
™
-
Q
e
=3
«
=
(=}

General, and the Capacity Assessment Office (an
independent office that reports to the Public Guard-
ian and Trustee, and which, among other functions,
provides training and information to assessors

in Ontario) to better understand their roles and
responsibilities in supporting the Public Guardian
in delivering services to those under guardianship.

As well, we conducted a survey of all Public
Guardian caseworkers (69% response rate) whose
primary functions include ensuring that those
under guardianship receive all the income and/or
benefits they are entitled to, determining spending
allowances and expense requirements, and arran-
ging for routine property maintenance for those
who have real estate or other substantial assets. We
also conducted a survey (100% response rate) of
the Public Guardian’s financial planners, who are
responsible for planning when to sell certain assets
of those under guardianship and determining how
to invest their funds. Furthermore, we surveyed
all psychiatric facilities in Ontario that provide
inpatient services (70% response rate) to better
understand how they examine patients’ mental
capacity while in their facilities and their process of
referring patients to the Public Guardian under the
Mental Health Act.

We did our work primarily at the Public Guard-
ian’s central-office headquarters in Toronto. We
visited and performed audit procedures on selected
aspects of the audit in two of the four regional
offices in Hamilton and Ottawa, to ensure selected
functions are performed consistently across the
province.

We met or spoke with representatives from the
Office of the Conflict of Interest Commissioner,
the Family Responsibility Office, and Ontario Dis-
ability Support Program to understand government
requirements and best practices pertaining to con-
flict of interest; with representatives from the Min-
istry of Children, Community and Social Services
to understand more about children transitioning to
adulthood who may require capacity assessments;
and with representatives from the Ministry of
Transportation to understand their training pro-

cesses for their staff to detect potentially fraudulent
identification documents.

We interviewed the external investment consult-
ant that the Public Guardian had contracted with to
provide expert advice on investment performance
as well as a representative from the Investment
Advisory Committee of the Public Guardian and
Trustee, a committee consisting of members
publicly appointed by the Lieutenant Governor in
Council under the Public Guardian and Trustee Act,
to help us better understand how the Public Guard-
ian manages investment assets.

We researched how other provinces operate
their Public Guardian and Trustee offices, and
spoke to representatives from British Columbia,
Alberta, Manitoba and Quebec to identify areas for
improvement in Ontario.

To obtain perspectives on capacity assessments,
we met with representatives from the Consent and
Capacity Board and spoke to representatives of
regulatory colleges representing individuals who
can be qualified to be capacity assessors (commun-
ity assessors) in Ontario—namely, the College of
Occupational Therapists of Ontario, the Ontario
College of Social Workers and Social Service Work-
ers, the College of Psychologists of Ontario, the
College of Nurses of Ontario, and the College of
Physicians and Surgeons of Ontario.

We met with industry stakeholders including
the Advocacy Centre for the Elderly, the Ontario
Brain Injury Association, AdvantAge Ontario,
Citizens with Disabilities — Ontario, the Ontario
Long Term Care Association, the Canadian Mental
Health Association (Ontario Division and Toronto
Chapter), and Elder Abuse Ontario to obtain their
perspectives on how the Public Guardian could bet-
ter serve incapable members in their communities.

In determining the scope and extent of our audit
work, we reviewed relevant audit reports issued by
the Ontario Internal Audit Division and complaints
data received by the Ontario Ombudsman in the
last three years.

We did not audit other functions of the Public
Guardian, such as management of perpetual care



funds for cemeteries, protecting the public’s interest
in charities, dealing with dissolved corporations,
and its custodial function for funds under its role
as Accountant of the Superior Court of Justice, as
described in Appendix 1.

We conducted our work and reported on the
results of our examination in accordance with
the applicable Canadian Standards on Assurance
Engagements—Direct Engagements issued by the
Auditing and Assurance Standards Board of the
Chartered Professional Accountants of Canada. This
included obtaining a reasonable level of assurance.

The Office of the Auditor General of Ontario
applies the Canadian Standards of Quality Control
and, as a result, maintains a comprehensive quality
control system that includes documented policies
and procedures with respect to compliance with
rules of professional conduct, professional standards
and applicable legal and regulatory requirements.

We have complied with the independence
and other ethical requirements of the Code of
Professional Conduct of the Canadian Professional
Accountants of Ontario, which are founded on
fundamental principles of integrity, objectivity, pro-
fessional competence and due care, confidentiality
and professional behaviour.

4.0 Detailed Audit

Observations

4.1 Risks Exist of
Misappropriation and Loss of
Client Assets

The Public Guardian manages the finances of over
12,000 people under guardianship, with the lead
responsibility resting with caseworkers; these staff
approve payments and secure revenue sources

for clients under guardianship, which amounts to
about 700,000 transactions a year. Public Guardian
inspectors are responsible for securing client assets,
including valuables, when clients have moved or do
not require them.
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We noted weaknesses in the processes that are
used to manage client finances as well as in the pro-
cesses that legal staff use to track legal matters that
affect clients. These weaknesses introduce risk that
clients will experience a permanent or temporary
loss of income that may lead to a decreased qual-
ity of life. In the more significant cases described
below, the loss was often temporary because other
individuals such as family in the client’s life asked
questions that led to the loss being identified—and
then covered by the Public Guardian’s assurance
fund. However, in many cases, clients have no
such individuals in their lives, increasing the risk
that losses will be permanent and impact quality
of life. Some of these issues could be addressed by
improvements to the case management system; for
more on these issues, see Section 4.8.

4.1.1 Payment Errors Result in Over
$1 Million in Losses for Clients or
Reimbursement from Assurance Fund

In the three years between April 1, 2015, and
March 31, 2018, Public Guardian staff—primarily
internal audit staff, caseworkers and team lead-
ers—have identified instances where clients lost
over $1 million because of errors made by staff,
usually caseworkers.

The Public Guardian covers the cost of such
errors with funds from its assurance fund ($14 mil-
lion as of March 31, 2018), which is part of the
administration fund, described in Section 2.1.2,
by compensating clients for any identified losses.
Slightly less than half of the $1 million related to
missed collection of health care and Ontario Dis-
ability Support Program benefits. Between 2015
and 2018, 85 people under guardianship were
delayed in receiving the extended health care bene-
fits to which they were entitled, usually because of
missed claims or a delay in submitting receipts or
claims, and 73 clients were affected when Public
Guardian staff missed deadlines related to various
aspects of the Ontario Disability Support Program.
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The reasons for these errors often stem from
lack of staff training, and the case management
system not flagging these situations for follow-up
by caseworkers or for senior staff to help oversight.
(For more on staff training see Section 4.4.)

4.1.2 Client Assets Not Consistently
Tracked, Resulting in Risk of Loss

Public Guardian inspection staff are responsible
for identifying and securing valuables in clients’
homes, and other assets such as bank accounts,
when clients first come under guardianship. Some
valuables are stored and others are disposed of

to pay for living expenses or reduce storage costs.
However, the case management system does not
support consistent tracking of the disposition of
assets. For smaller valuables, it does not indicate
whether assets are eventually stored and sold and
that proceeds are fully deposited into an incapable
person’s account.

For example, we found a packet of jewellery,
valued at $645, in a regional office safe without any
identifying name recorded; regional staff have been
unable to determine the owner of these assets. We
also found an instance where asset management
staff had information on a client’s foreign bank
account of $2.1 million, but since it was not tracked
in the system, the bank account was not secured on
the client’s behalf until after the client died.

Furthermore, we found weaknesses in the pro-
cess of securing assets from clients’ safety deposit
boxes, especially since these are commonly used
to store high-value items. When clients have a
safety deposit box, Public Guardian policy requires
only one inspector to visit the bank to secure the
contents and bring them back to the Public Guard-
ian’s head office. The inspector brings back either
a Public Guardian-designed form that is intended
to list all assets in the safety deposit box, or a bank-
produced form. Either form must be signed by a
bank official. However, there is no way to confirm
that a bank official has signed the form, and the risk
remains that an inspector could retain the contents,

complete a new form, and sign for the bank official.
We found several instances where the form brought
back by the inspector showed few or no assets in
the safety deposit box. Senior Public Guardian staff
have no way to determine whether assets have been
taken by an inspector.

Public Guardian policy requires its inspection
staff to complete inspections of client properties
within 10 days of starting them, but senior staff do
not monitor overall compliance with this require-
ment. We analyzed inspection data between Janu-
ary 2015 and May 2018 and found that, on average,
inspections were completed within 16 days of start-
ing them; in some cases the policy was exceeded by
over 100 days. Inspectors are also required to docu-
ment reasons for delays in excess of the policy; such
reasons included difficulties in negotiating a visit
date and logistical problems in accessing the prop-
erty. However, we found that the reason of “other”
was used about 40% of the time over this period.
With minimal information documented by inspec-
tion staff, senior staff cannot effectively identify the
root causes of delays.

4.1.3 Lack of Reliable Tracking Processes
of Legal Matters Results in Assurance
Fund Payouts

Public Guardian legal staff have several means of
tracking legal matters, many of which are manual
processes; the case management system does not
facilitate the tracking of deadlines that affect legal
matters, of which there were about 4,000 at any
given time. As a result, senior legal staff cannot
readily oversee legal matters to ensure they are
dealt with in a timely manner, and deadlines on
legal matters can be missed, increasing the risk that
clients will experience losses. For example:

o Inone case, the need to bring an incapable
person under guardianship was not tracked
by legal staff or the case management system.
As a result it took the Public Guardian 16
years to finalize a court application to confirm
its authority to act as guardian of property



for this incapable person. Because of this
delay, the person experienced a significant
reduction in net assets. Legal staff estimates
indicated the individual originally owned
$118,000 of liquid assets and a property
with no liabilities, but over the course of 16
years spent $31,725 to maintain the vacant
property and between $818 and $1,005 a
month on accommodation elsewhere. As
well, the individual missed out on $110,525
of social assistance payments because the
Public Guardian was not able to apply for this
on their behalf. The missed case was only
discovered in 2016 after a family member
inquired about the status of the property.
Consequently, Public Guardian legal staff
applied for property guardianship, which
was finalized in spring 2017. In early 2018,
the incapable person passed away, leaving an
estate valued at $174,000 with unpaid debt of
about $123,000, for net assets of $51,000.

o Three clients did not receive accident benefits
to which they were entitled following motor
vehicle accidents until between eight and 13
years later because legal staff did not properly
track their legal matters, and missed key
deadlines. The Public Guardian as a result
is liable for an estimated $5 million to cover
these benefits as well as damages to the
clients since, for example, one client’s family
had been required to pay for some of the
client’s attendant-care costs.

o A person under guardianship did not receive
an estimated $150,000 because Public
Guardian staff missed a deadline to apply for
employer disability benefits.

In most of the above cases, the liability to the
incapable person was discovered only through
inquiries made by the incapable person’s family or
friends who were aware of the history of events.
Having a system to track key dates and limitation
periods is therefore essential, as not all clients have
family or friends who can advocate on their behalf.

Office of the Public Guardian and Trustee m

4.1.4 Long-Standing Business Relationship
with Auction House Not Formalized,
Increasing Risk of Reduced Revenue

for Clients

The Public Guardian indicated it has used the ser-
vices of the same auction house, based in Toronto,
since the 1980s to both appraise valuables (such as
jewellery and paintings) and to sell them. Assets
are sold when a client does not require them, when
money is needed for living expenses or to reduce
storage costs. We found the business relationship
between the Public Guardian and the auction
house had not been formalized in an agreement,
exposing the Public Guardian to a number of risks,
one being that the highest possible value was not
obtained on the sale of clients’ assets. See Figure 5
for more details.

RECOMMENDATION 1

To help fully account for clients’ assets, and

to secure the highest possible proceeds for
valuables of guardianship clients, we recom-
mend that the Office of the Public Guardian and
Trustee:
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o develop processes to track assets, including

those from safety deposit boxes and proper-
ties, from point of being secured to point of
safekeeping or sale, and follow up on any
exceptions identified;

o procure for the services of appraisal and
auctioning separately; and

e specify in contractual agreements the
responsibilities of the auction service pro-
vider regarding its efforts in getting the best
value for assets to be sold and its responsibil-
ity for damaged, lost or stolen goods.

The Office of the Public Guardian and Trustee
(OPGT) agrees with the recommendation. The
OPGT currently uses a combination of systems
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Figure 5: Weaknesses in Business Relationship with Auction House

Prepared by the Office of the Auditor General of Ontario

Concerns Details

Auction house services
have never been
competitively procured

No other auction houses in Ontario have been given the opportunity to provide local services to
the regional offices of the Public Guardian; such a procurement could result in lower commissions
charged to clients. Following our inquiries, the asset management staff at the Public Guardian

reviewed rates for various auction houses and based on this review, the auction house the Public
Guardian has been using has lower commission rates than some and is approximately equal to
others. For example, two auction houses, including the Public Guardian’s, charge 15% for assets
between $2,500 and $7,500. The Ministry recently directed the Public Guardian to procure this
service competitively, which it plans to do in the next 12 to 18 months. In comparison, the British
Columbia Public Guardian uses four appraisers and 16 different auction houses across the

province to provide similar services.

Auction house appraises
and sells clients’ assets

The auction house appraises as well as sells clients’ assets. The Public Guardian informed us that
it assumes the auction house will act in good faith and so does not oversee any aspect of the

auction house’s activities after the assets are removed to the auction house. For example, the
asset management staff rely on the auction house to make the best effort to obtain the highest
value for assets sold, and trust that they will not engage in unethical practices, such as arranging
for someone to bid low on items at a poorly advertised auction and later resell for a higher return,
which would not be remitted to the client.

Security checks not

While the Public Guardian requires security checks for the employees of external firms that provide

required “clean and search” inspection services at clients’ properties (to clean their premises and search for
financial and legal documents), it does not require the auction house employees that visit these
properties (for example, to inspect artwork) to undergo similar checks.

Responsibility for
damages and losses not

The Public Guardian has not clarified, such as through an agreement with the auction house, which
party retains financial responsibility if items removed by the auction house are damaged, lost or

contractually established  stolen prior to being sold. Asset management staff informed us that this has never occurred.

and spreadsheets to track client assets. As

part of its modernization plan, the OPGT will
streamline and improve asset tracking through
upgrades to its information technology system,
including automation, and workflow and uni-
fication of the various current systems. These
upgrades will strengthen internal controls.
The OPGT will conduct a review of the current
process, identify where controls are required or
need to be strengthened, and develop business
requirements.

The OPGT currently combines appraisal and
auctioning services as it feels it is cost-effective
for its clients. However, the OPGT will explore
the recommended procurement approach. For
example, the OPGT will contact the Proceeds of
Crime Unit within the Ministry of the Attorney
General to discuss way to procure the services of
the appraisal and auctioning separately.

The OPGT agrees with the recommenda-
tion. In procuring the services of the auctioning
service, the OPGT will include the specific
responsibilities of the auction service provider
in its contract, along with other clauses such
as insurance, which are in the Ontario Public
Service standard agreement.

4.1.5 No Record of Clearance Checks on
36% of Staff Who Have Access to Client
Information

We found a lack of evidence to show that all Public
Guardian staff have obtained the required level of
security clearance. The potential exists that individ-
uals with criminal backgrounds could attempt to
misappropriate client funds.

Public Guardian staff have access to sensitive
information about clients’ health and financial



position. Depending on their responsibilities and
associated risks of the position, Public Guardian
staff may be required to undergo one or more of the
following clearance checks: a criminal background
check; a vulnerable sector check (usually required
of individuals who work with children or vulner-
able people to confirm that they have not been
pardoned for a sexual offence); and a credit check.

Staff hired more recently are required to
undergo three checks, while staff hired before
2012 were required to undergo only the criminal
background check. As a result, Public Guardian
inspectors, caseworkers and their assistants, and
team leaders have different levels of clearance
checks depending on when they were hired.

Even so, we found that the Public Guardian
could not produce any record of clearance checks
for 36% of these employees who work extensively
with clients’ finances and property, even though
all of these employees were hired when clearance
checks were required.

In contrast, teachers in Ontario must complete
a criminal record check before they can teach in
Ontario’s publicly funded elementary and second-
ary schools, and must annually declare that they
have not been convicted of a criminal offence in
Ontario or in any other jurisdiction.

RECOMMENDATION 2

To reduce the risk that employees abuse their
positions of guardianship power, we recommend
that the Office of the Public Guardian and Trustee
confirm that its guardianship services staff have
all obtained required security clearance.

The Office of the Public Guardian and Trustee
(OPGT) agrees with the recommendation. The
OPGT will work with the Ministry of the Attor-
ney General to ensure that all guardianship staff
have obtained the necessary security clearances.
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4.2 Client Needs Not Well
Understood to Support Provision
of Quality Services

4.2.1 Limited Visits Conducted to
Confirm Needs and Circumstances of
Guardianship Clients

Public Guardian staff have not visited the major-

ity of its property guardianship clients. In 2010,
due largely to anecdotal concerns over workload,
the Public Guardian stopped requiring annual
caseworker visits to property guardianship clients.
The only requirement is that caseworkers make

one initial visit within the first six to 12 months

of when an incapable person first comes under
property guardianship. In comparison, we noted
that Manitoba’s Office of the Public Guardian’s goal
was to visit each client once per year, and Quebec’s
Public Guardian has a goal of one visit every one

to two years depending on the client’s needs. Brit-
ish Columbia’s Public Guardian has a policy to

visit new “committee of estate” clients (similar to
property guardianship clients in Ontario) within six
months—unless there are health or safety concerns
or the authority to manage finances is in the pro-
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cess of being transferred—and every two to three

years thereafter depending on the client’s needs.

Public Guardian policies also allow for various
exemptions from the visit policy, such as when a visit
poses safety concerns (for example, when clients are
violent or aggressive); if a client resides in a safe and
supporting setting (such as a long-term-care home,
a retirement home, or a hospital) or has stable living
circumstances, and reliable and involved supports
(such as a social worker and/or supportive family);
or if a client has no fixed address.

The Public Guardian does not review the fre-
quency with which clients are visited. We obtained
visit data and found that as of March 31, 2018:

e in each of the five years from 2013/14 to

2017/18, only about 7% to about 15% of all
clients had been visited; and
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e in each of the four years from 2013/14 to
2016/17, between about 30% and about 60%
of new clients had been visited.

We also estimated how many vulnerable people
may have never met their caseworkers by reviewing
a random sample of guardianship clients where
the Public Guardian attained authority within the
last 28 years, and found half had never been visited
since coming under Public Guardian services.

In contrast, one of the municipal delivery agents
for the Ministry of Children, Community and Social
Services’ Ontario Works program has an internal
process to perform wellness checks such as visits
when people do not cash cheques for three months.
While caseworkers can examine clients’ bank state-
ments to review if they have been cashing cheques
or withdrawing funds, the Public Guardian’s infor-
mation systems cannot produce a summary report
to highlight for caseworkers if a cheque has not
been cashed, or other situations that might warrant
a visit to confirm the well-being of people under
guardianship.

Our survey of caseworkers indicated that, in
spite of the workload concerns (see Section 4.4
for more on caseloads), many indicated that visits
were an important part of case management. (See
Appendix 7 for more on caseworkers’ perspectives
on Visits.)

4.2.2 Little Information on How Clients Are
Supported in the Community

About half of the caseworkers who responded to
our survey felt that they could rely on other individ-
uals, such as social workers and doctors, to oversee
the well-being of some, but not all, of those under
guardianship. Furthermore, when asked about the
well-being of clients, about 20% of the caseworkers
who responded to our survey either did not feel
confident or did not know, 23% did not take a pos-
ition, and 40% did not answer the question.

While the need for visits can be reasonably
reduced for clients who live in supportive settings
(such as long-term-care homes, retirement homes

or hospitals) or who have family members or
professionals such as social workers or physicians
involved in their care, our random sample of client
files indicated little evidence that caseworkers
had communicated with these individuals in the
community. Without this relevant information,
caseworkers cannot make informed judgments
when managing their cases, and may be wrongly
assuming that the clients would not benefit from a
visit. Senior staff indicated that the case manage-
ment system did not include a place to record the
details of information from key contacts and that
it would be helpful to have such information more
readily locatable.

Based on our review of a sample of files, we
found that, overall, there was little evidence of
recent contact made with such individuals under
guardianship to determine their status or well-
being. For example, in some cases the incapable
person came under Public Guardian guardianship
between 14 and 28 years ago with no indication of
when the most recent contact occurred.

Further, according to our review of a sample
of files, we identified circumstances where the
caseworker had placed unwarranted reliance on
the supportive people or settings. For example, a
caseworker indicated in the file shortly after a client
came under guardianship that a community mental
health and addiction service agency was supporting
the individual; however, there was no evidence in
the file that any contact had been made with the
agency since 2016.

RECOMMENDATION 3

To monitor and responsibly manage individuals
under property guardianship, we recommend
that the Office of the Public Guardian and
Trustee:

o review and update its visit policy to state
when other parties, such as doctors or social
workers, can be relied upon to reduce the
frequency of visits by its own staff; and



e monitor to ensure its staff document dates
and details of visits, as well as communica-
tions with supportive contacts.

The Office of the Public Guardian and Trustee
(OPGT) agrees with the recommendation. The
OPGT will review and update its client visit
policy to state when other parties, such as doc-
tors or social workers, can be relied upon to
reduce the frequency of visits by its own staff.
The OPGT will provide additional training
to staff on documenting dates and details of
client visits. The OPGT will develop business
requirements to improve the tracking of com-
munications with supportive contacts through
the system. The OPGT will introduce interim
measures for managers that will enhance the
monitoring of visit documentation and com-
munications with supportive contacts.

4.2.3 Financial Plans and Investment
Choices Made without Complete Picture of
Client’s Health Status

The Public Guardian financial planners are respon-
sible for developing plans for all clients with net
financial assets over $50,000; these plans describe,
among other things, how their assets are to be
invested among three investment funds. In develop-
ing these plans, financial planners are required

to consider the individual’s health and age, since
these factors can influence when and for how long
a client may require funds, and follow internally
developed policies when making investment deci-
sions on behalf of clients.

The policies that financial planners follow have
never been reviewed outside of the Public Guard-
ian’s financial planning unit. While these policies
help guard against overly aggressive investment
strategies that subject clients’ assets to unwarranted
risk, in some cases, they result in an overly cautious
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investment strategy that is not well diversified for
clients—with the majority of their assets being
invested in funds that provide a low annual return
of about 2% since 2014/15.

Limited Reliability of Health Information Used as

Basis for Financial Plans
The current practice for developing financial plans
does not ensure plans are based on accurate health
information—in part because financial planners are
not in a position to obtain such information. They
must rely on caseworkers to obtain this information
and caseworkers often do not document such infor-
mation in the case management system.

We reviewed a sample of clients with invest-
ments and we found minimal documented health
information in the case management system. The
case management system does not have a specific
field for this information; instead, it is embedded
in the many notes included in the client’s electronic
case file, and therefore not readily locatable. For
example, we found that caseworkers did not docu-
ment when they last updated the health status of
the client by speaking to a health professional.

Financial planning staff informed us that in
some cases, they would not have reliable informa-
tion on the health of the client because the client
would not disclose the identity of physicians.
However, we did not find any communications from
financial planners to caseworkers requesting they
obtain more current health information; casework-
ers are entitled to request such information to help
manage a client’s finances. But based on our sample
of client files, they rarely asked for the information.

The Public Guardian and Trustee of British
Columbia, which also has several investment
accounts representing different levels of risk, makes
investment decisions based on a medical diagnosis
and prognosis that also considers the person’s life
expectancy. None of the other larger provinces’
Public Guardians maintained investment funds
with different levels of risk.
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4.2.4 Inflexible Investment Policy Not
Supported by Evidence and Minimizes
Income of Some Healthy Incapable Adults

The Public Guardian’s investment policies—those
that financial planners use to invest clients’
assets—were originally created in 2005 by financial
planning staff, with minor updates in 2017. They
contain several specific investment rules that
financial planning staff informed us were based on
industry practice. These policies included a require-
ment that a client should not have more than 30%
of assets invested in either of the Public Guardian’s
medium- or high-risk funds. Financial planning
staff could not produce any industry practice evi-
dence of the basis for the policies.

We examined a sample of financial plans and
found that they were prepared according to the
developed policies. We reviewed these policies
and found that while they appeared effective at
guarding against overly aggressive investments for
clients, they did not ensure a reasonably diversified
investment strategy—even though senior financial
staff indicated this was the intention of the policies.
Consequently, the returns for some clients were
unnecessarily low and could impact their future
cash flows and quality of living. For example, under
the policy, the funds of a healthy 80-year-old new
client would be invested in only the low-risk, low-
return fund. Also, no more than 30% of a client’s
assets are to be invested in each of the medium- and
high-risk funds but there is no requirement to invest
any of their assets in these funds even if all other
investments are in low-risk, low-return funds. Our
sample of investment plans included two individ-
uals in fair health where we questioned whether
their investments were sufficiently diversified:

e A 60-year-old man had all $69,000 of his
assets invested in low-risk, low-return invest-
ments even though he had a positive monthly
income of $415; and

o A 64-year-old man had $1.3 million (or 69%)
of total assets of $1.9 million invested in low-
risk, low-return investments with a negative

monthly income of about $2,000. While the
negative monthly income suggests a need for
some cash reserves, the client would still have
over $1.2 million available for other invest-
ments in five years.

RECOMMENDATION 4

To prudently manage the assets of incapable
adults without missing opportunities for higher
returns, we recommend that the Office of the
Public Guardian and Trustee:

e monitor that caseworkers obtain and docu-
ment current health information of clients,
including when this information was
obtained, and make this information readily
available to financial planners; and

o review its investment policies, with expert
input from, for example, the Investment
Advisory Committee or its investment
advisor, to confirm they meet prudent
investor standards and revise as necessary.

The Office of the Public Guardian and Trustee
(OPGT) agrees with this recommendation. The
OPGT will provide further training to staff on

the importance of documenting the current
health information of clients and when it was
obtained. The OPGT will develop business
requirements for system enhancements to
improve the ability of staff and financial plan-
ners to locate this information.

The OPGT will review the investment policies
with its investment advisors or other external
organizations to provide a “peer review” or other
advisory services to confirm the client financial
planning policies meet prudent investor stan-
dards and change or update as necessary.



4.2.5 Assessing Alternative Fund Options
Could Yield Opportunities for Better Value

As noted in Appendix 3, four external fund man-
agers currently manage the investments of guard-
ianship clients and estates on behalf of the Public
Guardian. These funds, each with different char-
acteristics related to returns, risks, and asset com-
position, are intended to meet the diverse needs of
clients on a collective basis. These funds were estab-
lished between 2000 and 2006, and since then,
Public Guardian financial staff have not assessed
whether these provide the most appropriate invest-
ment opportunities for clients to meet their current
and future needs. For example, clients’ funds are
invested in one or more of the three options—two
of which offer capital growth and one that does not.
But the Public Guardian has not assessed whether
other funds, which could yield better returns or
improve capital preservation, would better meet
clients’ individual needs. Furthermore, for the
guardianship clients’ money that is available to be
invested across the three funds, over 90% is in the
fixed income fund that provides about 2% interest,
with less than 10% in the medium- and high-risk
funds that earned higher returns over the long-
term. Monies in registered plans, such as disability
savings plans and retirement savings plans, are not
available to be invested in the Public Guardian’s
three funds but are also overseen by the Public
Guardian’s financial planners. The Public Guardian
has not assessed whether other fund options, such
as another non-fixed income fund that is low risk,
would be more appropriate for the risk profiles of
its clients.

As well, the recently created Investment Man-
agement Corporation of Ontario (Corporation)
invests on behalf of public-sector clients such as the
Ontario Pension Board and the Workplace Safety
and Insurance Board using pooled funds. The Pub-
lic Guardian made initial contact with this organ-
ization in summer 2017 to explore opportunities for
using the Corporation’s investment management
services for the Public Guardian’s investment funds,

Office of the Public Guardian and Trustee

consisting of mostly pooled funds but also unitized
client funds. While the Corporation is in its early
start-up phase, it may be a good option for con-
sideration by the Public Guardian within the next
several years.

RECOMMENDATION 5

To best serve the financial interests of guardian-
ship clients and heirs of estates, we recommend
that the Office of the Public Guardian and
Trustee:

o assess the appropriateness of its current
investment strategy, which currently consists
of three separate funds of varied risks, for its
clients’ investment needs and develop a plan
to revise the strategy if needs are better met
through other investment options; and

o periodically evaluate the use of the Invest-
ment Management Corporation of Ontario
or other existing Ontario Government invest-
ment service providers.

The Office of the Public Guardian and Trustee
(OPGT) agrees with the recommendation. The

OPGT will assess the appropriateness of its
current investment strategy and develop a plan
to revise the strategy as necessary in the next
procurement cycle.

The OPGT tendered several funds in 2017
as part of the ongoing review of its investment
strategy. As part of the above noted assessment,
the OPGT will contact the Investment Manage-
ment Corporation of Ontario or other govern-
ment service providers to discuss interest and
possible partnership when procuring investment
service providers in the future.
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4.3 Little Assurance that
Guardianship Services Are
Provided to Those in Need

The Public Guardian, in its role as property or per-
sonal care guardian, can significantly influence the
quality of life of the people under its guardianship.
Our audit indicates that risks exist that cognitively
impaired Ontarians are not getting the protection
they need, and that some property guardianship
clients may in fact be capable of managing their
own finances. As a result, the Public Guardian can-
not assure that it is providing services to the right
people in need, which is a concern given the limited
resources for providing guardianship services.

4.3.1 Low Number of Personal Care
Guardianship Cases a Concern

The Public Guardian can be appointed by the court
to act as a personal care guardian for mentally
incapable people who are allegedly suffering from
abuse, harm or neglect after the Public Guardian

is made aware of the situation and investigates to
confirm. The public can contact the Public Guard-
ian through a dedicated telephone line to report
suspected cases of serious personal harm (for
example, not providing food, refusal to help obtain
medical care, or leaving a person alone in an unsafe
environment) or financial harm (for example, large
withdrawals from a bank account for the use of
another person, possibly a relative) to a mentally
incapable person.

As personal care guardian, the Public Guardian
can make decisions on behalf of these individuals
regarding personal matters including their health
care, diet, housing and clothing, as decided by the
court. While legislative requirements across Canada
vary, most larger provinces, including British Col-
umbia, Alberta, Saskatchewan and Quebec, operate
similarly to Ontario, where the court appoints the
Public Guardian to be the personal care guardian
for people in need.

The Public Guardian has acted as a personal care
guardian for very few people in Ontario—between
15 and 34 over the last five years—compared with
the roughly 12,000 people for whom it acts as a
property guardian. Compared with Public Guard-
ians in Quebec and Alberta, the number of personal
care cases is significantly lower in Ontario. In Que-
bec, almost all of those under guardianship (about
13,500) were for both property and personal care.
In Alberta, about 2,600 clients were under personal
care guardianship as of March 31, 2018.

We examined the reasons for the low number
of personal care guardianship cases in Ontario. We
found that Public Guardian senior management
generally holds the view that being a personal care
guardian to someone imposes a highly restrictive
level of control on a person’s freedoms. It therefore
does not actively seek out those who may benefit
from personal care guardianship. For example,
while the Public Guardian does conduct some out-
reach to inform certain community organizations,
including community health centres and religious
institutions about powers of attorney and the dut-
ies of a property guardian, these focus mainly on
determining who may require property guardian-
ship services. As well, we were informed that even
though the Public Guardian caseworkers, who over-
see property guardianship cases, were mostly aware
that they can internally refer cases from property
guardianship to personal care guardianship, they
have referred only about eight such cases a year
on average. Further, the dedicated public phone
line, the primary means by which new personal
care clients are referred to the Public Guardian and
cases of suspected abuse or neglect are reported, is
not easy to locate on the Public Guardian website,
which resides within the Ministry’s website. As
well, the Public Guardian does not use other digital
means such as social media to inform the public
about its services. In comparison, the Office of the
Public Guardian in the United Kingdom uses social
media to communicate with the public.

Few of the stakeholder organizations we spoke
to were familiar with the Public Guardian’s role as



guardian of personal care. All said they thought
that more of the incapable people they represented
would benefit from such services and wanted the
Public Guardian to more clearly communicate its
services to the public, including when the Public
Guardian should and should not be contacted,

and how to access services, particularly personal
care guardianship.

RECOMMENDATION 6

To identify and protect incapable people who
may be suffering from harm and abuse, we rec-
ommend that the Office of the Public Guardian
and Trustee (Public Guardian):

o work with the Ministry of the Attorney
General to clearly communicate to the public
through updates to its website and social
media the ways to report possible abuse
cases and the Public Guardian’s role as per-
sonal care guardian; and

o refresh training of its property guardianship
staff to clarify how staff can refer cases of
suspected abuse or those in need of protec-
tion to personal care guardianship.

The Office of the Public Guardian and Trustee
(OPGT) agrees with the recommendation. The
OPGT will develop a public awareness strategy
on the OPGT’s role, mandate and how to access
its services. This will include seeking approval
to have a social media presence and working
with the Ministry of the Attorney General
(Ministry) to improve content on the Ministry’s
website so the information is more accessible
and user-friendly.

The OPGT will incorporate refresher training
on this topic as part of the broader training plan
for frontline staff and ensure delivery of training
on how to refer cases that may require guardian-
ship of the person.

Office of the Public Guardian and Trustee m

4.3.2 Concerns with Community Assessors’
Work Identified but No Assessor Has Ever
Been Delisted from the Provincial Roster

The Public Guardian has not taken a proactive role
to ensure that community assessors (designated
professionals outside of a hospital setting who have
received training to assess a person’s capacity to
manage finances) are performing in accordance
with acceptable quality standards. Without this
assurance, there is risk that the Public Guardian

is assuming authority for managing the finances

of people who are in fact capable of doing it
themselves.

Half of the Public Guardian caseworkers who
responded to our survey indicated that they
believed certain people on their caseload were
capable of managing their own finances and do
not truly need the Public Guardian’s services. The
Consent and Capacity Board, which in 2016/17
and 2017/18 heard 32 appeals from individuals
assessed by community assessors, overturned over
80% of these cases where it found that the evidence
could not support the finding of incapacity.

The Public Guardian is uniquely positioned to
influence the quality of the work of these commun-
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ity assessors, who are responsible for referring over
half of the property guardianship cases to the Public
Guardian, because the Capacity Assessment Office
(Office) reports to the Public Guardian and Trustee.
The Capacity Assessment Office provides training to
and maintains a roster of these assessors. (For more
on the way community assessors are appointed and
overseen, see Appendix 4.)

Since the Office was established over 20 years
ago, it has never removed a community assessor
from the roster. It has also never filed a complaint
with any community assessor’s regulatory college
and has no criteria or guidelines to help it deter-
mine when to file such a complaint. The Office
informed us that its role is to provide education
through feedback and seminars to community
assessors, not to sanction community assessors.

A review conducted by senior staff at the Public
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Guardian about 20 years ago noted that the Office
“is unable to take disciplinary action against asses-
sors about whom complaints are received other
than to ‘delist’ them from the public list. This action
has not been taken because Capacity Assessment
Office staff are not privy to assessors’ reports or
files, and therefore cannot evaluate the complaint
against file information.” The Office’s staff still do
not obtain assessors’ reports or files, and the Public
Guardian has not conducted any similar review
recently. Furthermore, the Office does not track the
number of assessments conducted by each asses-
sor and does not verify the declarations submitted
by assessors stating that they have conducted five
assessments over two years as required.

The Office retains external expert consultants
who review the community assessors’ quality of
work. We examined all expert consultants’ reviews
from 2016 and 2017, covering 155 capacity assess-
ments conducted by 77 community assessors, and
found that the consultants had identified concerns
in almost half of the assessors they evaluated. We
found that the Capacity Assessment Office is limited
in its ability to follow up on the results of the expert
consultants’ quality reviews because of weaknesses
in the process, which we describe in Figure 6.

In almost one-third of these capacity assessment
reviews, expert consultants documented concerns
with the quality of the capacity assessments they
had evaluated. They cited concerns such as a lack
of understanding of relevant legislation; asking

subjects questions that lacked sufficient depth; not
explaining why they found the subject incapable;
and not meeting any of the requirements for com-
pleting an assessment.

We also analyzed how many community
assessors had repeated quality concerns identi-
fied through this quality review (each assessor
is reviewed every two years). We found three-
quarters of the assessors with more significant
quality concerns in the 2016-2017 review cycle also
had concerns in the 2014-2015 cycle. The Capacity
Assessment Office has never conducted such
an analysis.

We noted that in other provinces, a finding of
incapacity generally involves several professionals
providing input into the decision, sometimes with
opportunities for the individual to contest the
finding of incapacity prior to the Public Guardian
establishing its authority. For instance, in British
Columbia, capacity assessments are conducted first
by a health-care provider and then a designate from
the local health authority. A certificate of incapabil-
ity is issued only when both determine a person’s
capacity is lacking. Representatives from two stake-
holder groups we spoke to suggested that including
the input of others familiar with the person being
assessed, such as a physician, would help ensure
the overall accuracy of the assessment.

Figure 6: Weaknesses in Quality Review Process for Capacity Assessments

Prepared by the Office of the Auditor General of Ontario

Concerns Details

Reviews covered only a
fraction of work completed by
community assessors

Each community assessor is required to send in only two completed capacity
assessments for quality review over two years. As a result, only 155 or about 7% of all
capacity assessments performed in 2016 and 2017 were reviewed.

Community assessors can choose
which assessments to submit
for review

Community assessors can choose the capacity assessments they forward for quality
review, and therefore can avoid sending those that they know were not performed well.

Repeated instances of poor
performance are not tracked
several years.

The Capacity Assessment Office does not track the expert consultants’ reviews of
capacity assessments to determine if a community assessor has performed poorly over




RECOMMENDATION 7

To help capacity assessments in the community
comply with required standards so that only
those persons correctly assessed as incapable
are referred for guardianship, we recommend
the Public Guardian and Trustee instruct the
Capacity Assessment Office to:

o track which community assessors are pro-
ducing capacity assessments with repeated
quality concerns (for example, assessments
lacking a well-documented basis for incapa-
city); and

o develop criteria to determine when a com-
munity assessor should be referred to the
relevant regulatory college and/or removed
from the roster of community assessors, and
apply these criteria appropriately to address
systemic quality concerns.

The Office of the Public Guardian and Trustee
(OPGT) agrees with this recommendation. The
OPGT will instruct the Capacity Assessment
Office (Office) to develop a system-based mech-
anism that will track capacity assessors who are
producing assessments with quality concerns to
measure frequency of individual occurrences and
to categorize systemic matters aimed at improv-
ing the educational curriculum of the Office.

The OPGT will instruct the Office to work
with the regulatory colleges to develop criteria
for referral of an assessor to their regulator for
review and to review its policies and processes
around the removal of assessors from the roster
of assessors.

Office of the Public Guardian and Trustee m

4.3.3 Some Psychiatric Facilities Not
Fully Confident that They Have Minimized
Financial Losses of Patients

Psychiatric facilities have established different
processes to ensure the patients in their facilities
who are incapable of managing their finances are
appropriately referred to the Public Guardian. We
surveyed all designated psychiatric facilities in
Ontario. Of the facilities that responded to our sur-
vey, 42% were confident that their facilities were
able to minimize any financial loss experienced by
admitted patients, while 58% were only somewhat
or less confident. When discharged patients requir-
ing property guardianship services are not appro-
priately referred to the Public Guardian, they may
be susceptible to financial losses because of their
own mismanagement or because of mistreatment
by others.

Under the Mental Health Act (Act), the Minister
of Health and Long-Term Care has authority to
designate which psychiatric facilities are required
to have all admitted patients assessed by their
physicians to determine whether they are capable
of managing their property, and to refer incap-
able patients to the Public Guardian for property

o
=
©
[~
=
k7]
3
»n
=
L
>
L]
©
3
D
e
=3
(1]
=
()

management as appropriate. The Ministry has
designated 82 such facilities and is responsible for
administering the Act.

Senior Public Guardian staff informed us that
although specific cases have not been tracked,
they noted an increase in recent years of hospitals
inadvertently discharging patients assessed as
incapable before filing the required paperwork with
the Public Guardian to continue guardianship. In
2014, and again in 2018 (during our audit), the
Public Guardian sent a written reminder to these
designated psychiatric facilities of their legislated
duty to evaluate patients for their capacity to man-
age property.

According to the facilities that responded to our
survey, they developed and used their own tools
to help ensure they appropriately refer cases to the
Public Guardian. These include training provided to
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physicians either through the Public Guardian or by
the hospital itself, and checklists to establish finan-
cial management capability. While the Ministry
administers the Act and funds hospital operations,
it had not developed any common tools for these
hospitals to use. The Ministry informed us that
other health partners such as the College of Phys-
icians and Surgeons of Ontario and the Ontario
Hospital Association may also be responsible for
establishing standards of professional conduct and
competency for physicians and ensuring compli-
ance with legislative requirements, respectively.

The 2017 Law Commission of Ontario’s report,
Legal Capacity, Decision-Making and Guardianship,
found that examinations performed by physicians
in psychiatric facilities to determine capacity to
manage property are relatively unregulated and
under-analyzed.

RECOMMENDATION 8

To help psychiatric facilities meet the legisla-
tive requirements under the Mental Health

Act to assess patients’ capacity to manage their
property and refer to the Office of the Public
Guardian and Trustee (Public Guardian) when
appropriate, we recommend that the Public
Guardian work with the Ministry of Health and
Long-Term Care, psychiatric facilities, or any
other relevant health partners as required to
establish standard referral procedures and tools.

The Office of the Public Guardian and Trustee
(OPGT) will engage relevant stakeholders in
the mental-health sector and ministry partners
to discuss the establishment of referral pro-
cedures and tools to refer clients to the OPGT
when appropriate.

4.3.4 Gaps in Legal Requirements
Overlook Certain Groups of Vulnerable
Individuals That Could Benefit from Public
Guardian Services

Outside of psychiatric facilities, Ontario currently
has no standard process to systematically evaluate
certain vulnerable populations who may also be
incapable of managing their own finances and may
not have power of attorney, including:

o people residing in long-term-care facilities
with conditions such as dementia;

e people who have acquired severe brain injur-
ies that affect decision-making;

e people with mental health or developmental
disabilities admitted to hospitals that are not
designated by the Ministry of Health and
Long-Term Care under the Mental Health Act,
such as community hospitals; and

e youth receiving social benefits who have
some form of mental illness or acquired brain
injury or severe disability.

The Ministry of Health and Long-Term Care has
not assessed how many individuals in long-term
care homes and non-designated hospitals are at
risk of being unable to manage their own finances.
Representatives from the Ontario Long Term
Care Association and the Brain Injury Association
informed us that, in their view, such assessments
should be conducted more systematically in these
settings. See Appendix 8 for more information on
their rationale for extending capacity assessments
to long-term-care homes and hospitals.

The Ministry of Children, Community and Social
Services identified that as of June 2018, more than
1,300 youths aged 18 and 19 and entering adult-
hood lived with either mental illness or severe
disability, and received payments from either the
Ontario Disability Support Program or the Assist-
ance for Children with Severe Disabilities. These
adults are at risk of not being able to manage their
own property and should be evaluated and referred
to the Public Guardian as needed, but no processes
exist to ensure this occurs.



In the five years between 2013/14 and 2017/18,
only 218 youths aged 18 or 19 were referred to the
Public Guardian for property guardianship. The
2017 Law Commission of Ontario report noted a
similar issue: “For those transitioning youth who
are living with acquired brain injuries, mental
health disabilities or other condition that may
affect decision-making abilities, there may be no
clear mechanism or responsibility for triggering a
Capacity Assessment at age 18: these youth may
‘fall through the cracks’ in various systems.”

A medical professional with one of the stake-
holder groups we talked to noted another group of
vulnerable people that the Public Guardian might
miss under the current referral process is those
with low income who might not have the capacity
to know that they should not be making impulsive,
non-essential purchases. The professional noted
cases where low-income individuals had spent their
next month’s rent on non-essential needs such as
high-end clothing, with the consequence of being
evicted and becoming homeless. These individuals
are not systematically brought to the Public Guard-
ian’s attention as they are not necessarily abused
by another party (as explained in Section 4.3.1).
However, they could benefit from the Public Guard-
ian’s property guardianship services.

Many of the stakeholder groups stated that, in
their view, the Public Guardian’s work should be
expanded to help more incapable people, but that
it was their impression that the Public Guardian
was working with a full caseload and so could not
absorb this higher work volume.

RECOMMENDATION 9

To protect all mentally incapable Ontarians from
financial mismanagement, we recommend that
the Office of the Public Guardian and Trustee
(Public Guardian), in conjunction with the Min-
istry of the Attorney General:

o work with relevant ministries to identify
populations that are at higher risk of being
incapable of managing their finances with no
other supports; and

Office of the Public Guardian and Trustee

o develop formal processes to help these
individuals access property guardianship
services from the Public Guardian.

The Office of the Public Guardian and Trustee
will consult with and work in conjunction with
the Ministry of the Attorney General, other
relevant ministries and stakeholders to develop
formal processes to assist specific, vulnerable
populations in accessing property guardian-
ship services. This work will consider the Law
Commission of Ontario’s report, Legal Capacity,
Decision-Making and Guardianship, and the
OPGT'’s current modernization initiative (for
service-delivery considerations).

4.3.5 Public Not Well Informed of Right to
Replace Public Guardian

The Public Guardian received about 260 applica-
tions each year in 2016/17 and 2017/18 from
people who wanted to replace it as an individual’s
guardian. Between 2014/15 and 2017/18, the num-
ber of cases closed due to family and friends taking
over guardianship declined by 20%, while the total
number of property guardianship cases went up by
almost 6%.

While the Public Guardian is legislatively estab-
lished as the guardian of last resort, it does not
clearly convey to the public that it does not have to
be the permanent guardian. As a result, the public,
particularly family and friends of an incapable
person under guardianship, may not be fully aware
that they can ask to replace the Public Guardian as
an incapable person’s guardian; such replacements
could reduce the Public Guardian’s caseload.

When guardianship is first undertaken, Public
Guardian policy requires caseworkers to notify
any individuals who appear to be potentially suit-
able guardians that they may request to take over
guardianship. However, we noted that not all such

437

Chapter 3 * VFM Section 3.09




o
=
)
[
=
7]
3
»n
=
(™
>
L]
™
-
Q
e
=3
«
=
(=}

individuals were identified by caseworkers and that
policy does not require further notifications, even
if the incapable person is under guardianship for
many years. The Public Guardian’s main website
does not clearly direct visitors to instructions

on how family or friends may replace the Public
Guardian. Instead, an interested party would need
to know to perform a general search for “replace
Public Guardian and Trustee,” or click through
three links from the Public Guardian’s main website
to find the instructions.

RECOMMENDATION 10

To minimize resources devoted to providing
guardianship services and to help suitable
family and friends become aware that they can
be more involved in managing an incapable per-
son’s assets, we recommend that the Office of
the Public Guardian and Trustee (Public Guard-
ian) work with the Ministry of the Attorney Gen-
eral to clearly communicate to the public—such
as through updating its website and using social
media—their right to replace the Public Guard-
ian as a guardian of an incapable person.

The Office of the Public Guardian and Trustee
(OPGT) agrees with the recommendation. The
OPGT will work on developing a plan to identify
family members of existing clients who may

be suitable and willing to apply to replace the
OPGT. The OPGT will determine and imple-
ment a process for notifying them again of the
potential to apply and ensuring that they have
the required information. The OPGT will also
incorporate and highlight this information in
the public awareness campaign on the OPGT’s
role and mandate that will be part of its mod-
ernization initiative. As noted, the OPGT will be
seeking approval to have a social media pres-
ence and will be working with the Ministry of
the Attorney General (Ministry) to improve the

content relating to OPGT services on the Min-
istry’s website, which will make the information
more accessible and user-friendly.

4.4 Public Guardian Has Not
Reviewed Staff Caseload in Over
20 Years

The Public Guardian has not assessed the way it
distributes cases among caseworkers, or the most
effective mix of staff to support case management,
in over 20 years. As a result, the Public Guard-

ian cannot demonstrate that staff are currently
deployed in the most effective way to provide qual-
ity services to vulnerable people.

Caseworkers provide critical frontline services to
guardianship clients, such as developing monthly
budgets to meet client needs based on their avail-
able resources, authorizing the payment of their
bills, and obtaining information from health-care
sector and social service workers who may be clos-
est to clients who suffer from mental illness, brain
injuries or developmental disabilities. The Public
Guardian requires caseworkers to have knowledge
of the various statutes that give it authority to act as
the guardian of vulnerable adults, financial manage-
ment practices, and negotiating skills with creditors,
among other technical and problem-solving skills.
The Public Guardian does not require caseworkers
to have specific educational prerequisites.

Our discussions with stakeholder groups indi-
cated that, in their experience, caseworkers usually
were professional and hard-working, and quick
to respond to requests for needed services (for
example, funds for clothes or rent). However, most
also noted cases where caseworkers were unreach-
able and unresponsive to urgent requests to support
clients. Many of the groups we met with indicated
that it was their understanding that the work of the
Public Guardian was hindered by high caseloads.

The Ontario Ombudsman reported to us that
it received almost 450 complaints from the public
on the Public Guardian between April 2015 and
December 2017:



o about 43% of these complaints related to
services (for example, alleging that the Public
Guardian failed to renew a client’s mortgage
when it came due and alleging that the Public
Guardian sent a client’s monthly allowance to
the wrong recipient);

o 28% related to communication (for example,
difficulties getting in contact with the case-
workers and delay in responding to clients’ or
their families’ inquiries);

o 21% related to decision-making (for example,
dissatisfaction with the Public Guardian’s
decision to become involved and manage the
health and financial affairs of an individual
without obtaining full information from
family members and decisions regarding the
management of client finances); and

o 8% related to other miscellaneous reasons.

The Public Guardian has not assessed whether
its current staffing model for guardianship services
is conducive to effective management of client
cases. The current staffing model consists of mul-
tiple positions—caseworkers, senior caseworkers,
caseworker assistants, team leaders and managers.
Assistants provide administrative support to senior
caseworkers, who are assigned to manage more
complex cases. Non-complex cases are assigned to
junior caseworkers.

The Public Guardian has not determined what
areasonable caseload is among its classes of
caseworkers. Without such benchmark, caseloads
among staff varied considerably: senior casework-
ers’ caseloads ranged from 73 to 112 as of March 31,
2018, compared with 71 to 107 as of a year earlier;
more junior caseworkers’ caseloads ranged from 150
to 237, compared with 178 to 227 a year earlier. In
other words, some caseworkers managed about 50%
more cases than other caseworkers, even though
they are all supposed to be managing files of similar
characteristics and complexity. Of the caseworkers
who responded to our survey, 88% found their case-
loads unmanageable, and 65% indicated that a large
caseload was the single largest obstacle to managing
clients’ finances effectively.

Office of the Public Guardian and Trustee m

We also noted that, in 2015, an internal working
group found that the Public Guardian could assign
cases based on specialized areas instead of by com-
plexity. Specifically, it noted that assigning all cases
with extended health-care plans to one specialized
group of caseworkers would improve the way staff
obtain benefits and manage claims for guardian-
ship clients. However, the Public Guardian has not
implemented this recommendation. Caseworkers
who responded to our survey felt that having
specialized groups of caseworkers to manage cases
with pending lawsuits (such as motor vehicle acci-
dent claims), insurance claims, or real-estate issues
would also be beneficial.

See Figure 7 for further details on our concerns
regarding the staffing model.

RECOMMENDATION 11

To promote more efficient and effective case

management of guardianship cases and to help

staff make sound judgments in order to provide

quality services to clients, we recommend that

the Office of the Public Guardian and Trustee:

o analyze the time and effort required to man-
age guardianship cases, determine a suitable
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staffing model, develop benchmarks for a
reasonable caseload, and reallocate resour-
ces accordingly; and

o identify areas where staff require additional
training and provide effective training
to staff, possibly through one-on-one
instruction.

The Office of the Public Guardian and Trustee
(OPGT) agrees with the recommendation. The
OPGT is currently undertaking a modernization
initiative, which includes making upgrades

to its information technology system and
implementing strategies to address the current
workload pressures. Workload analysis is a key
deliverable of this modernization work, which



Figure 7: Weaknesses In Staffing Model

Prepared by the Office of the Auditor General of Ontario
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Insufficient training according Of those caseworkers who responded to our survey, 63% felt that they did not receive enough
to caseworkers responding to training and would benefit from more one-on-one training to help them make better decisions

our survey in a variety of situations.

Caseworkers indicated lack
of support by team leaders
according to our survey

One-third of the caseworkers who responded to our survey felt that they received enough
support from their team leaders only some of the time, noting that team leaders are not
always effective, knowledgeable, willing or available to help them. About 60% of the

caseworkers who responded to our survey felt that they received enough support from their
team leaders all of the time, and another 10% did not answer this question.

Disconnect between
oversight responsibilities and
reporting relationships

The Public Guardian employs assistants to provide administrative support to senior
caseworkers who are assigned more complex cases to manage. However, the effectiveness
of this model is questionable because 65% of the senior caseworkers who responded to our

survey indicated that they could not rely on the assistants to alleviate their workload given their
high turnover and inability to perform tasks accurately. As well, assistants report to managers,
not the senior caseworkers they assist. Similarly, team leaders are required to oversee the work
of caseworkers, but caseworkers officially report to the managers (a level above team leaders).
Also, team leaders allocate new cases to caseworkers without considering the existing overall
distribution of caseloads because that is the manager's responsibility.

Staffing changes made without  In 2015 and 2018, the Public Guardian increased the staffing of guardianship caseworkers by

first determining what a

adding three team leaders and seven caseworkers. However, it has not assessed what impact

reasonable caseload should be these staffing additions had on caseworkers’ ability to efficiently manage clients’ property.

will assist with determining an appropriate
staffing model and optimal use of resources.
A comprehensive three-year plan with short-,
medium- and long-term objectives has been
developed to drive this work. In the interim,
managers will undertake a review of caseload
distribution within the existing staffing struc-
ture and make adjustments where required.
The OPGT will establish a plan to identify
staff who require additional training and in
which areas of function/responsibility. The
OPGT will also look at various options for the
delivery of training to ensure that staff are
appropriately trained to carry out their roles.

4.5 Delays in Paying Out Estates
and Lack of Training to Detect
Fraudulent Heirs

4.5.1 System Limitations and Other Factors
Contributed to Delay in Estates Distribution

According to the Crown Administration of Estates
Act, estate funds that have not been distributed 10
years after a person’s death are to be escheated (or
paid) to the provincial government. The remitted
funds are deposited into the Province’s general
fund and used to cover the costs of public services.
As of May 2018, Public Guardian estates staff still
had not distributed about 260 estates to their heirs,
representing 18% of estate cases administered, for
at least 10 years after the date of death. These cases
had a combined value of $28 million.

Similar to concerns our Office raised in the audit
of the Public Guardian in 2004, we found examples
during this audit where estates staff did not, on a
timely basis, distribute estates to the heirs in cases
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where heirs were found, or remit undistributed file, the estate incurred about $119,000 of federal
estates to the Ontario Government in cases where taxes and Public Guardian fees between 2016 and
heirs were not found. These delays resulted in 2018. In another case, estates staff approved an heir
unnecessary losses to the beneficiaries or the Crown.  to receive about $64,000 in 2016, but did not dis-

In one case, estates staff did not remit to the tribute the funds until we inquired about the delay
Crown an estate valued at about $5.8 million, even in May 2018.
though they should have escheated it in March We identified a number of factors that contrib-
2016, until we inquired about this case during our uted to the delay in closing estates cases, which are
audit. Because estates staff delayed escheating the described in Figure 8.

Figure 8: Weaknesses in Process of Managing Estates
Prepared by the Office of the Auditor General of Ontario

Concerns Details

Caseworkers not About half of estate cases managed by estates staff originate from deceased people who were

documenting information on  previously under the Public Guardian’s guardianship. Public Guardian internal policy requires

family members of people that caseworkers obtain background information of the guardianship client, including their family

under guardianship, resulting members, while the client is alive. However, estates staff indicated that information on family

in slow heir searches later members was not always complete when they take over these cases from the caseworkers,
resulting in longer-than-necessary searches for heirs.

No timing benchmarks Estate administration involves multiple steps; for example, identifying and securing assets, §
established for various identifying and locating heirs, and completing a legal review, as shown in Appendix 5. The Public s
steps involved in Guardian has not analyzed the time it typically takes to complete each step. Without such timing 5
administering estates benchmarks, and subsequent monitoring for compliance, senior staff have not been able to A
detect and act on the delays that have resulted in administering estates and distributing funds E
to heirs. ?
Some estates files open In the 2016/17 and 2017/ 18 fiscal years, the average time taken to open estate files was g
for almost four months on over a month from the date that the estate was referred to the Public Guardian, which exceeds ‘é
average, with no decision the internal policy of 15 business days. As of July 2018, estates staff had still not determined e
made on whether to whether they would take on 81 files that had been open for an average of 118 days, with one
administer them open for about two years. Estates staff explained that the delays are usually due to difficulties in

locating next-of-kin in Ontario or quantifying the value of the estate—they only administer estates
that are over $10,000 net value—since this process often relies on external parties such as
banks. They also informed us that because estates timeline data was not readily available, they
could not determine whether the 15-day benchmark was reasonable.

More than 600 cases open  We found that 606 files had been open for more than three years. Even though senior staff

for more than three years review open files on an ad hoc, informal basis, they do not track which files have been
without evidence of review by reviewed. So, neither we nor the estates staff could determine which of these old files had
senior staff been reviewed and what action, if any, staff had been directed to take to help close the files.

Following our last audit of the entity in 2004, the Public Guardian committed to reviewing the
status of every estates file open more than three years on a quarterly basis.

Information systems have Much of the estate administration processes are manual and the related information systems
no functionality to help with  do not produce useful progress reports to support oversight. For instance, the system does not
manual processes alert staff when a file needs to be followed up to contact heirs or to be escheated; does not

easily allow staff to calculate each beneficiary’s entitlement, an exercise that can be complex
when there are multiple beneficiaries; and does not track the type of information requested of
and obtained from each potential heir prior to distributing the estates.

Senior estates staff requested system changes in 2012 to address many of these deficiencies,
but changes had not been made at the time of our audit.

We discuss other issues with the information systems in Section 4.8.
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RECOMMENDATION 12

To reduce delays in distributing assets to heirs
and unnecessary losses to the value of estates
under management, we recommend that the
Office of the Public Guardian and Trustee:

e monitor whether caseworkers obtain more
complete information about the family mem-
bers of people under guardianship; and

o assess the time required to complete the vari-
ous stages of the estates processes, establish
or update benchmarks, and monitor the time
taken to complete these stages.

The Office of the Public Guardian and Trustee
(OPGT) agrees with the recommendation. The
OPGT will establish processes to ensure that
managers and supervisors monitor compliance
with this requirement.

The OPGT is currently undertaking a mod-
ernization initiative, which includes making
upgrades to its information technology system
and implementing strategies to address the
current workload pressures. Workload analysis
is a key deliverable of this modernization work,
which will assist with determining an appropri-
ate staffing model and optimal use of resources.
A comprehensive three-year plan with short-,
medium- and long-term objectives has been
developed to drive this work. In the interim,
managers will work with available data to assess
the timeframes in accordance with the recom-
mendation and introduce revised targets.

4.5.2 Lack of Staff Training to Detect
Imposters Increases Estate Fraud Risk

Despite the often millions of dollars of estate funds
at stake, estates staff are not formally trained on
how to detect fraudulent identification documents
that claimants may produce to claim estate funds.

Instead, staff are expected to learn from their peers
how to detect fraudulent documents. As a result,
the Public Guardian cannot effectively detect cases
where it may be distributing estate assets to people
who are not the rightful heirs. Such an instance was
detected in Alberta’s Office of the Public Guardian
and Trustee in 2010, where a staff member had
fraudulently obtained a government identification
card under a beneficiary’s name and used it to open
a bank account to misappropriate $122,000 of
funds from one of that staff member’s estates files.

The Ontario Public Guardian requires claimants
to produce documents such as birth certificates,
marriage certificates and notarized affidavits to
prove their identity. However, given current printer
and photocopy technologies that can easily produce
high-quality images, it can be difficult to ensure
these documents—particularly documents from
foreign countries—are valid.

The Ministry of Transportation’s Fraud Preven-
tion and Business Integrity Unit informed us it
has seen an increase in the volume and quality of
fraudulent documents used in attempts to obtain
driver’s licences and health cards over the years.
The Ministry of Transportation trains ServiceOn-
tario staff as well as DriveTest staff, who regularly
review identification documents before issuing
drivers’ licences, on how to identify fraudulent
documentation. The Ministry of Transportation
also holds training sessions for other government
staff, but the Public Guardian has not requested or
received any such training.

RECOMMENDATION 13

To prevent payouts of estates to fraudulent
claimants, we recommend that the Office of the
Public Guardian and Trustee provide training,
possibly from the Ministry of Transportation, to
its staff on verifying the validity of identification
documents.



The Office of the Public Guardian and Trustee
(OPGT) agrees with the recommendation. The
OPGT will contact the Ministry of Transporta-
tion to discuss and arrange this training for
OPGT staff.

4.6 Success of Key Public
Guardian Activities Not Fully
Measured or Publicly Reported

The Public Guardian measures whether it has
generated enough investment returns on the funds
that it manages and whether it has initiated specific
services on a timely basis when it begins manag-
ing a client’s assets. However, it does not measure
ongoing activities in managing clients’ assets; nor
has it set targets for various activities or publicly
reported on its performance.

The Public Guardian met its performance meas-
ure on investment in 2017/18. That year, it reported
that the four-year rolling average returns for all
three investment funds had exceeded established
benchmarks, which are based on various stock indi-
ces and other bond and treasury bill rates.

However, we found that the Public Guardian
does not fully measure and report on its perform-
ance of guardianship services:

o The Public Guardian monitors whether it has
initiated 10 “critical” services to safeguard
property within 30 days. These services
include requesting an investigation to iden-
tify and secure assets, and requesting finan-
cial information from various organizations,
such as the Canada Revenue Agency and the
Canada Pension Plan. Over the four quarters
in 2017/18, the Public Guardian reported
that in 82% to 86% of cases, it initiated the
10 services within 30 days. However, the
results are not measured against any targets
to improve performance.

Office of the Public Guardian and Trustee “

e Beyond the 10 initial services, the Public
Guardian does not measure its performance
on ongoing guardianship activities. In com-
parison, the Office of the Public Guardian
and Trustee of British Columbia measures
activities that occur throughout the period of
guardianship, such as whether disbursements
(such as for rent or for food) are processed
within 15 days, and whether all investment
plans that are due for review were reviewed
by senior management before the end of the
current year.

e The Public Guardian does not publicly report
on any of its performance indicators to
demonstrate to the public that it is operating
effectively in meeting its mandate. In con-
trast, we noted that the Office of the Public
Guardian and Trustee of British Columbia
annually reports its performance measures in

its public report.
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RECOMMENDATION 14

To fully measure all significant activities within
its mandate, we recommend that the Office of
the Public Guardian and Trustee:

o identify appropriate performance indicators
that measure the efficiency and effectiveness
of all activities throughout the duration of
guardianship cases;

o set performance targets and regularly assess
actual results against these targets; and

o report publicly on the results.

The Office of the Public Guardian and Trustee
(OPGT) agrees with this recommendation. The
OPGT will continue identifying ways of measur-
ing efficiency and effectiveness of office-wide
activities throughout the duration of a guardian-
ship case. The modernization work currently
under way will address data availability, risk
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analysis and on-demand access to performance
measures.

The OPGT has recently identified 47 per-
formance targets: 24 in Client Services, 17 in
Finance and six in the Legal Services Branch.
The OPGT will continue to develop suitable new
performance targets and regularly assess results
against these targets.

The OPGT is part of the Open Government
initiative and will continue to report approved
data elements and performance targets. The
OPGT will also include this information in
future annual reports.

4.7 Service Fees Not Reviewed
Since 2004, and Not Always Billed

The Public Guardian may not be getting fair com-
pensation for its work because it has not reviewed
the service fees it charges to guardianship clients
and estates under management since 2004, and
does not consistently bill clients for services it
performs.

The Public Guardian and Trustee Act enables the
Public Guardian to charge fees for services it per-

forms, and specifies that the Attorney General needs

to approve these fees. As well, a regulation under
the Substitute Decisions Act sets out specific percent-

ages to be charged, such as 3% for receipt of income.

We compared the fees Ontario charges with
other larger provinces’ public guardians and
trustees. We found that Ontario charges a higher
fee than Manitoba for reviewing applications from
others who apply to replace the Public Guardian
as an existing client’s guardian. Overall, however,
Ontario charges less than other provinces. For
instance, for each transaction of receiving income,
Ontario charges a 3% fee, compared with 4%
charged by British Columbia. As well, Ontario does
not charge a fee when its staff perform heir tracing
and research services related to estates, whereas
British Columbia and Manitoba all charge a fee of
$75 per hour. Appendix 9 shows a comparison of
Ontario’s fees with three other provinces.

Regarding fees for legal services, we also found
that in March 2018, the Public Guardian wrote off
six invoices for such services provided between
2012 and 2017, totalling $10,254, because a lawyer
retired in May 2017 and did not always bill for
services provided over the years. The opportunity
to bill the incapable person was lost when the case
was closed.

The risk exists that lawyers could be foregoing
legal fees as we found that lawyers recorded a
wide range of hours in the billing system during
2017/18. While, on average, full-time lawyers
recorded 850 hours, 60% of the lawyers recorded
fewer than 1,000 hours, the minimum target estab-
lished by senior legal staff in 2015, with one lawyer
entering just two hours in the entire year.

RECOMMENDATION 15

To provide reasonable compensation for its
work, we recommend that the Office of the Pub-
lic Guardian and Trustee:

o review and update its fees schedule; and

o bill promptly for all services performed.

The Office of the Public Guardian and Trustee
(OPGT) agrees with this recommendation and
will review and seek approval to update its fees
schedule.

The OPGT also will ensure it bills promptly
for all services performed. The OPGT will
review its processes and put a system in place
to ensure that services are billed promptly. The
development of a more robust electronic case
management system for billings and additional
administrative resources are part of the OPGT’s
modernization work, which will help address
this issue.



4.8 Case Management System
Inadequate to Support Staff in
Providing Good Services to Clients

The Public Guardian’s case management system
does not fully support staff in performing their
daily functions and cannot easily produce useful
reports to help senior staff effectively oversee
operations. As a result, caseworkers and other staff
cannot easily make informed decisions to help man-
age clients’ cases.

The case management system consists of two

components:

o The first, implemented in 1991 and based on
largely obsolete mainframe technology, tracks
financial transactions.

o The second, implemented in 2004 with
continuous enhancements since, tracks the
activities performed on guardianship and
estate cases.

Office of the Public Guardian and Trustee “

In addition to case management system short-
comings identified in Sections 4.1, 4.2 and 4.5,
other weaknesses are listed in Figure 9.

4.8.1 No Assessment of Best Use of
Administration Fund

The Public Guardian has not assessed whether the
administration fund (explained in Section 2.1.2)
should be reinvested in Public Guardian operations
to, for example, improve its case management
system or hire additional staff, or continue to

be invested to help increase financial returns for
vulnerable adults whose assets it manages. The
Ministry of the Attorney General, which oversees
the Public Guardian, has not conducted any such
analysis either.

The Public Guardian had $122 million in its
administration fund as of March 31, 2018. About
20 years ago, the Public Guardian supplemented
guardianship clients’ assets in the investment funds

Figure 9: Weaknesses in Case Management System
Prepared by the Office of the Auditor General of Ontario

Concerns Details

Legal cases and financial plans are predominantly paper-based and therefore not always stored in
the information system. These documents are often integral to effectively managing property since,

Paper-based files
create inefficiencies
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for example, they can indicate which assets will be sold and when. Yet, they are not readily available
in the system, preventing guardianship caseworkers from making decisions on a timely basis.

Over 200 suggested
system changes not yet
implemented

At the time of our field work in 2018, Public Guardian information technology staff had yet to
implement over 200 system changes requested by various staff on average 421 days previously,
with some dating back five years. These changes were requested to help support oversight and

improve case management. While Public Guardian staff discuss these requests at monthly
meetings, they do not formally rank their importance to help prioritize which changes should be

made first.

No process to
detect unauthorized
system access

Public Guardian information technology staff indicated that they are concerned that the reporting
on security events is inadequate. For example, there is currently no system-generated warning
to information technology staff when someone tries multiple times to gain access to the Public

Guardian’s case management system. Instead, staff would have to search through reports to
identify and review any security events, but spend little time doing so because their time is spent

supporting ongoing operations and addressing requests for changes to the system and new reports.
Best practices suggest that to decrease the risk of unauthorized or malicious cyber activity, data log
analysis software should be set to constantly monitor security events, such as failed attempts to
access the system, and flag these based on defined criteria.

Data extraction processes Public Guardian staff must separately extract and manipulate data to determine the time the Public
time-consuming and Guardian takes to initiate services for its property guardianship clients, a performance measure that
cumbersome is reported to the Ministry of the Attorney General.




with money from its administration fund, with the
expectation of realizing higher returns from higher
levels of capital. Over the years, the balance in the

investment funds has increased significantly from The Office of the Public Guardian and Trustee
about $900 million in 2000 to $1.7 billion in 2018. (OPGT) will engage and discuss this recommen-
dation with the Ministry of the Attorney General

RECOMMENDATION 16 with the goal of ensuring that this fund is used

effectively to support the role of the OPGT and

To help staff efficiently manage clients’ property . . o . . .
. . its clients. This includes investing a portion of
as well as perform other functions within its , L
. the funds to support the OPGT’s modernization
core mandate, we recommend that the Office of . . . L.
. . work, which will result in increased efficiencies
the Public Guardian and Trustee: . . .
. . . . o to better support and provide critical services to
o determine in conjunction with the Ministry L

. its clients.
of the Attorney General whether the admin- L .
. ] . . The modernization work will include
istration fund continues to have value in

improving the financial returns for incapable
adults, and, if appropriate, reallocate the

improving the OPGT case management system;
staff consultation will be sought in designing

. and implementing these improvements.
funds to other operational areas; and . c .

o improve the functionality of its case manage-
ment system, incorporating feedback from
its program areas.
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Appendix 1: Key Office of the Public Guardian and Trustee Activities and

Corresponding Legislation

Prepared by the Office of the Auditor General of Ontario

Program Areas Description of Program
Program Areas Covered in Our Audit

Applicable Legislation

Guardianship Services  The Office of the Public Guardian and Trustee (Public Guardian) acts as the
guardian of property for mentally incapable adults when there is no one
else who has been appointed to do so. In this role, the Public Guardian is
required to make decisions and conduct transactions that are in the client’s
best interest.

The Public Guardian is also to investigate any allegation that a person is
incapable of personal care and that serious adverse events are occurring
or may result. Following these investigations, if the Public Guardian
determines an individual needs protection, it will apply to the court to
request to be appointed as the individual’s personal care guardian.

These matters are covered in our report under Sections 4.1, 4.2 and 4.3.

Substitute Decisions
Act, 1992

Mental Health Act,
1990

Public Guardian and
Trustee Act, 1990

Estates Administration ~ The Public Guardian administers certain estates of persons who die in
Ontario without a will and without next of kin residing in Ontario, where the
minimum net value of the estate is $10,000.

These matters are covered in our report under Section 4.5.

Crown Administration of
Estates Act, 1990

Trustee Act, 1990
Escheats Act, 2015

Program Areas Not Covered in Our Audit

The Accountant of Acting as the Accountant of the Superior Court of Justice, the Public
the Superior Court Guardian manages funds and assets on behalf of the Court until these
of Justice are required to be paid.* The funds and assets relate to either litigations

(in the Superior Court of Justice, Small Claims and Family Court; about
$393 million as of March 31, 2018) or amounts held on behalf of
children that are due when the child becomes eligible at age 18 (about
$426 million as of March 31, 2018).

Public Guardian and
Trustee Act, 1990

Charitable Property The Public Guardian has a supervisory role over charities and charitable
property to protect the public’s interest. Specifically, it:
* reviews applications by organizations that seek to attain charitable
status to verify that their activities are eligible;
* assists in resolving situations where a gift to charity is included in a
will but without a specific charity being named or one named that no
longer exists;

* investigates complaints about alleged misuse of charitable property;

¢ facilitates charitable interests in court cases when necessary. This
means that the Public Guardian does not protect the charities
themselves (e.g., Humane Society), but charitable interest
(e.g., someone leaving behind money for a purpose, such as
protecting animals).

Public Guardian and
Trustee Act, 1990

Maintaining Cemetery owners in Ontario are required by law to maintain trust funds
Trust Accounts for the perpetual care and maintenance of their grounds and monuments.
for Cemeteries Cemetery owners who do not have a practical alternative may request the

Public Guardian to manage the trust funds while they receive the income
earned on these trust funds on an annual basis to cover perpetual care and
maintenance costs.

Funeral, Burial and
Cremation Services
Act, 2002

Treatment Decisions The Public Guardian, as a last resort, could be required to make a decision
on behalf of incapable people where a medical treatment is proposed and
there are no other people available to make a decision.

Health Care Consent
Act, 1996

* The investment of these funds, as well as of the funds of guardianship clients, is covered in Section 4.2.

447
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Appendix 2: Key Functions in Managing Client’s Finances

Prepared by the Office of the Auditor General of Ontario

Caseworkers are assigned cases based on their complexity!, and perform day-to-day

activities? to manage finances of people under guardianship, with support from staff in other
departments (Inspection, Legal, Vendor Management, Financial Planning, Asset Management)

e B
Support Functions
Inspection Legal Vendor Management Financial Planning Asset Management
Visit the properties Provide legal advice Establish legitimacy Create financial plans | Liquidate, invest
of persons under to caseworkers on of vendors to for people under or dispose of
guardianship to files that contain whom caseworkers guardianship with assets according to
identify, secure and legal matters make payments on assets valued at caseworkers’ and/or
safeguard assets behalf of people $50,000+ and financial planners’
and information® under guardianship provide instructions instructions® and
on investments* deposit proceeds
to accounts
\ J

1. Complex cases that include, for example, real estate, a complex legal matter, financial investments, extended health care benefits, or cash and cash
equivalents of at least $50,000 are assigned to senior caseworkers; all other non-complex cases are assigned to more junior caseworkers.

2. Includes authorizing payment of rent and cable bills (actual payments are made by a separate group within the organization), filing any needed insurance
claims, providing the guardianship client with an allowance for food, etc.

3. Includes assets such as jewellery and collectible coins, financial documents such as bills, and legal documents such as wills. Property guardianship client may
continue to live in their current residence or may be required to move if there is insufficient funds to pay rent or if the person cannot care for himself or herself

in their current residence.

4. Refer to Appendix 3 for more information on this process.

5. Examples of instructions include selling securities previously held with external firms, investing money into one of the Public Guardian’s investment funds, or
opening a Tax Free Savings Account.
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Appendix 3: Management, Oversight and Details of Investments Made by the

Office of the Public Guardian and Trustee

Prepared by the Office of the Auditor General of Ontario

Investment Consultant! Investment Advisory Committee?
An external investment consulting Committee monitors Public Guardian investments and external fund
firm that provides advice to the managers’ performance. It sets the interest rate every quarter to be
Investment Advisory Committee paid to Public Guardian accounts invested in the Fixed Income Fund.
Provides advice to Provides advice to
N y

The Office of the Public Guardian and Trustee

Manages the investments of guardianship clients based on their age and health status. Also manages the investment of its
own administration fund made up of fees revenue.

Gives instructions for investment buy/sell to

N

External Custodian®
An external financial institution that settles all transactions on behalf of clients, including sales and purchases of funds;
maintains and reports on the detailed records of individual client investments; and prepares tax slips for clients
when required.

Allocates cash to be invested among

N
External Fund Managers*

Four external fund managers receive funds* from the Public Guardian to invest in portfolios based on the criteria set by the
Public Guardian.

Invest money in®
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Fixed Income Fund® Canadian Income and Diversified Fund®
Dividend Fund’
Risk: Low Risk: Medium Risk: High
Balance:® $1.38 billion Balance:® $124.4 million Balance:® $177.1 million
Annual Return:'® 1.87% Annual Return:*° 1.23% Annual Return:*° 5.35%
(Annual Return over 3 Years:'® 3.97%) (Annual Return over 4 Years:'® 7.43%)

1. The external investment consulting firm is contracted by the Public Guardian through a competitive selection process and has expertise in investment analysis,
comparative reporting on fund manager performance, and investment risk management. The current contract, procured in 2016, has a term of seven years.
The previous contract had a term of five years.

2. Committee consists of seven external members who collectively have expertise in investment management, institutional fund management, and financial
services, and are all appointed by order-in-council.

3. The external custodian is contracted by the Public Guardian. The current contract was procured in 2010 and has a term of nine years.

4. The four external fund managers are selected by the Public Guardian through a competitive selection process. The contract for three of the existing investment
managers was procured in 2018 and has a term of nine years. The previous contract was for 12 years. The contract for the fourth investment manager was last
procured in 2007 and had a term of 12 years.

Includes cash from both clients’ accounts and its own administration fund, which contained a balance of about $122 million as of March 31, 2018.
Fund consists of Canadian and U.S. money market securities and Canadian bonds.
Fund consists of 50% Canadian fixed income and 50% Canadian equity.

Fund consists of two separate portfolios, each managed by a separate fund manager. Collectively, the two portfolios’ asset mix is 40% Canadian fixed income,
30% Canadian equity and 30% global equity.

9. Balance as of March 31, 2018.
10. For period ending March 31, 2018.

© N o o
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Appendix 4: Capacity Assessment Process Involving the Office of the Public
Guardian and Trustee

Prepared by the Office of the Auditor General of Ontario

Person in the community who may be incapable

Person needing services of a psychiatric hospital e
of managing finances or personal care

assessment requested*
to be conducted by
v A 4

admitted to

Psychiatric hospital

Community assessors®
( Physicians? j
V' N
examine send sample provides training
examine person’s person requests a new person’s of assessments | and education® to
capacity to assessment if he or she wants capacity for review and
manage finances to be determined capable to manage feedback to
- finances
Person who has been found incapable*
v
may request a hearing property® Capacity Assessment
to dispute finding managed by Office’s external
of incapacity from expert consultants’
v
send review results
Cons_ent and for assessor training
Capacity Board?® purposes to
v
Capacity
Assessment
Office®
reports to
v
[:] Individual(s) Office of the Public Guardian
and Trustee
D Organizations

( Public Guardian and Trustee )4—

1. Requests for capacity assessment can be made by a concerned family member or someone else in the community, such as a bank manager, who is concerned
that a person may be incapable of making financial decisions. Community Assessors can also conduct capacity assessments on an individual’s ability to
manage his or her personal care.

2. Physicians in certain psychiatric facilities are required to examine their patients’ capacity to manage properties under certain conditions set out in the Mental
Health Act.

3. Community assessors are private-practice professionals, specifically, registered nurses, psychologists, registered social workers, occupational therapists or (in a
small number of cases) doctors, who are trained and approved by the Community Assessment Office to conduct assessments.

4. When persons are deemed incapable of managing their property, generally speaking, they are unable to make sound decisions about their finances, home
and possessions.

5. Before community assessors are included on the provincial roster, they are required to complete a two-part take-home examination and must score at least
70% on both parts.

6. The Public Guardian manages property of all referred clients except for Indigenous people who usually reside on a reserve.

7. Two psychologists and one psychiatrist who have working experience in the area of capacity assessments were engaged on a fee-for-service basis during
2017/18 by the Capacity Assessment Office. These consultants were selected competitively (most recently in April 2018).

8. The Consent and Capacity Board (Board) is an independent provincial tribunal that adjudicates matters of capacity and consent, including the capacity to
manage property. Board members are lawyers, medical experts and members of the public. The Board reviews findings of incapacity conducted by community
assessors and physicians in psychiatric hospitals. If the Board overturns a finding of incapacity, the individual regains control of decisions related to his or her
finances. The number of annual applications to the Board is equal to about 1% of the people under guardianship with the Public Guardian.

9. The Capacity Assessment Office trains eligible professionals to be community assessors in accordance with the Substitute Decisions Act; provides ongoing
education on the capacity assessment process to both current and prospective community assessors; provides a test that is intended to ensure competence
of prospective community assessors; offers financial assistance to people who cannot afford a capacity assessment; and maintains a roster of qualified
community assessors.




Office of the Public Guardian and Trustee “

Appendix 5: Estates Administered by the Office of the Public Guardian and

Trustee and Steps Involved in Administration

Prepared by the Office of the Auditor General of Ontario

(Death of Ontario resident

~
Death of guardianship client not under guardianship of ) )

[of the Public Guardian ] \the Public Guardian Estate not referred to the Public Guardian

) ]

Interested party (e.g.,
landlord, police, Coroner's
Office) phones/emails/mail
referral of deceased person’s
estate to the Public Guardian

.

J

. l J/
Yes [ Is the executor named in the will able
e o
[Crlterlon 1: Does the deceased have a will? H to carry out instructions of the will?
No No Yes

- _* -

[Criterion 2: Does the deceased have known next-of-kin in Ontario?* J v > Other people (e.g., executor,
es landlord, nursing home, Coroner’s

No office, neighbour) will manage or

= ¥ pursue any assets within the
[Cnterlon 3: Does the estate have a minimum net value of $10,000 \ No person’s estate.2

(i.e., after paying all liabilities including funerals, mortgages, etc.)® ) L

v

Yes

Steps Performed by the Public Guardian

A 4

Under the Crown Administration of Estates Act, Public Guardian staff may apply to the Superior Court of Justice to become
estate administrator.

(Public Guardian staff create an estates file for the deceased with the information obtained.*
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Net Assets Searches for Heirs
Public Guardian staff identify, secure and liquidate net Public Guardian staff identify the family tree and
assets (similar to property guardianship clients). locates heirs.

{

Public Guardian legal staff review the heirship documents to ensure the family tree information is accurate and complete
given the available information.

[Ready for distribution —» Has the Public Guardian identified and located the heirs of the estate?

— ) ) ____J

Yes No

Under the Crown Administration of Estates Act and the
Assets of estate distributed to the heirs. Escheats Act, assets of estate become payable to the
Province 10 years after the date of death.

1. Next-of-kin must be able and willing to administer the estate and be over the age of 18. If the next-of-kin resides outside Ontario, he or she can nominate
another individual in Ontario to administer the estate on his or her behalf.

2. These people may also be required to apply to the Superior Court of Justice to administer the estate (e.g., banks may require this step prior to releasing the
assets to the individual administering the estate).

3. Public Guardian staff visit the home of the deceased to assess the value of the assets and liabilities. The information obtained helps assess Criterion 3 and
identify the total net assets to be distributed.

4. For deceased clients, i.e., those who were previously under Public Guardian authority, information obtained while the persons were under guardianship will be
included in the estates file.
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Appendix 6: Audit Criteria

Prepared by the Office of the Auditor General of Ontario

Capacity assessments are conducted by qualified, competent individuals, following a consistent methodology.

Allegations of abuse are investigated in a timely manner, and appropriate actions regarding personal care or property
guardianship are taken based on the results of the investigations.

The Office of the Public Guardian and Trustee acts as a property guardian only when it has the proper authority to do so.

Property guardianship client and estate assets are identified, safeguarded, valued, and recorded in a timely manner.
Property guardianship assets are managed according to legislative requirements. Estates are distributed to rightful heirs or
beneficiaries, including charitable interests where appropriate, in a timely manner.

Financial and legal affairs of clients are effectively managed, ensuring that income and other benefit entitlements are
identified and received in a timely manner, and liabilities are identified, validated and paid as required in the best
interests of the client.

Financial plans are completed in a timely manner and properly executed. Investments are managed in accordance with
legislative requirements.

Resources are managed with due regard for economy and efficiency to fulfill the Public Guardian and Trustee’s core
mandates.

Information systems support service delivery to clients and facilitate accurate measurement of and public reporting on the
effectiveness of services and programs.

Costs of services are accounted for and the corresponding fees allowed by legislation are charged to clients on a timely
and appropriate basis.
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Appendix 7: Visiting Guardianship Clients Provides Value to Case Management

Prepared by the Office of the Auditor General of Ontario

In this audit, we surveyed all caseworkers; 69% responded. Of those responding, 48% indicated that visits
to at least some of the clients on their caseload was important, especially for people living in the commun-
ity (and not, for example, in a hospital or other supportive setting). The remaining 52% felt that visiting
incapable adults was not useful or necessary, often citing time pressures as a reason.

One caseworker said: “I found that visiting clients in nursing homes, even if they were non-communi-
cative, helped me understand their needs and seemed to add value to the level of care provided to our
clients.”

Another caseworker noted long-term-care “staff are not invested enough to provide us with informa-
tion. ... It is important for the (caseworker) to meet the (person under guardianship) and ensure that the
belongings of the (person) and his/her living conditions are as they are said to be. Visits to facilities also
allow a chance to meet with the staff and they then know that there is supervision for (the people under
guardianship) and that gives a bit more accountability to them.”

Similarly, the Public Guardian and Trustee of British Columbia noted in its 2017,/18 Annual Report
that “for the adult, the visit is an opportunity to convey information directly to the [Public Guardian and
Trustee] without an intermediary such as a caregiver or care facility administrator,” and “visits improve
quality of life for (those under guardianship) through direct contact with [Public Guardian and Trustee]
staff and provide for their maximum empowerment.”

In 2015 and 2016, the Ontario Public Guardian examined efficiencies within the visit process by survey-
ing its caseworkers and a sample of people under guardianship. It found that while most people under
guardianship surveyed were satisfied with its services, areas for improvement included timeliness of
services, difficulty contacting caseworkers, and not being notified when there are changes in caseworkers.
We noted that its survey had a response rate of 14% and did not ask whether the respondents thought that
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visits were performed with reasonable frequency.
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Appendix 8: Extending Capacity Assessments—Perspectives from Organizations
that Represent Residents of Long-term-care Homes and People with Acquired

Brain Injuries

Source of data: Ontario Long Term Care Association and Ontario Brain Injury Association

Sector Currently Lacking Systematic Assessments of Capacity

Long-term-care (LTC) Homes

Hospitals

Who should be assessed?

Cognitively impaired residents, such as those
with dementia

Patients with acquired brain injury

Why would they
need support?

90% of residents have some form of cognitive
impairment, with the prevalence and

severity of cases expected to increase in the
coming years.

Because of the nature of some brain injuries,
survivors often do not recognize that their
ability to manage property is impaired. This
may cause them to make financial decisions
that are not in their best interest.

What cases might warrant
intervention by the
Public Guardian?

LTC staff have noted cases where the family
controlling a resident’s finances does not
appear to spend the funds in the resident’s
best interest.

LTC home staff cannot easily identify whether
a resident is considered incapable of
managing their finances, and therefore would
not know whether it is appropriate to refer
cases to the Public Guardian.

LTC homes have noted cases where the family
controlling a resident’s finances does not pay
for their LTC fees.

The Ontario Long Term Care Association
estimated that uncollectible accommodation
fees amounted to $3.5 million across all LTC
homes as of March 31, 2016 (most recent
year data is available).

The Ontario Brain Injury Association noted
cases where individuals with a serious brain
injury may receive a settlement from an
insurance company that is intended to be
used for rehabilitative medical costs, but
might instead be coerced by others to spend
it in ways that do not help to improve their
health. Such individuals have contacted the
Association for help after their settlements
have been spent and they are in need of
assistance due to their ongoing disability.

How would they benefit
from assessment?

Potentially maximize the quality of life for
long-term-care home residents and reduce
financial abuse.

Earlier interventions, such as through a
property guardianship that properly manages
finances, could contribute to the long-term
independence of these individuals.
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Appendix 9: Fees Charged by Public Guardian and Trustee in Ontario and

Selected Provinces, 2018

Prepared by the Office of the Auditor General of Ontario based on data from various offices of public guardian and trustees

Fees

Service Performed Ontario BC Manitoba Quebec
Guardianship Services
Processing transactions (based on individual transaction value, unless noted otherwise):
Capital receipts .
Income receipts 4% $1,049/year flat fee

. ; 3% 3% + other administration
Capital disbursements 0% fees*
Income disbursements
Management of assets 0.60% 0.70% 0.90% 1.50%
Property inspections (including preparation of reports):
Gross assets of less . .
than $100,000 $125/inspection
Gross assets of ) .
$100,000-$249,999 $200/inspection $1,157 for
Gross assets of internal investigation,
$250.000-$374.999 $250/inspection  up to $80,/hour an additional $94/hour
Gross'assets of : $100/hour + $50/hour for after the first 12 hours,

$300/inspection travel time and $94/hour for any

$375,000-$499,999 other mandate executed
Gross assets of . . by an investigator
$500,000-$599,999 $350/inspection
Gross assets of $600,000 $400/inspection
or more
Review of application to replace $382 $500 $300 N/A

the Public Guardian as guardian

Estate Services

Processing transactions (based on individual transaction value, unless noted otherwise):

Capital receipts

Sale of real property with
an agent

Real property conveyed to

%

5% of gross
sale price

3% of gross value

beneficiary or heir 3% of property 3%
Income receipts 5%

Capital disbursements 0%

Income disbursements 0%

Management of assets 0.6% 0.7% 0.90%
Li?irét:t}il:]n gg,hg:::tmg and $0 $75/hour $75/hour
Closing of file $0 $0 $300

Liquidation of estate:
$131/hour

Settlement of estate:
$1,324/file to $1,873/
file depending on
whether file concerns
an individual or
commercial enterprise

Note: Wording used to describe the various fees of each province has been adapted to help present comparative information.

* These include administration of land ($84/year), residential building ($694/year), rental property with less than 4 housing units ($2,450/year) or rental
property with 4 or more units ($3,387/year), recovery of mortgage loan or other receivable ($508/year), payment of mortgage loan or other debt ($99/
year), sale of movable property, purchase or sale of automobile (35% of transaction amount up to $1,000), preparation and supervision of sale of real

estate (25% of transaction amount, up to maximum of $2,500).

o
=
o™
=
S
=
(1]
]
(7}
=
=
>
L]
™
)
]
b
o
<
=
o




	1.0 Summary
	Overall Conclusion 

	2.0 Background
	2.1 Overview of Office of the Public Guardian and Trustee
	2.1.1 Organization Structure
	2.1.2 Funding, Fees and Other Financial Information

	2.2 Authority to Act as Guardian of an Incapable Person
	2.2.1 Property Guardianship
	2.2.2 Personal Care Guardianship

	2.3 Estates and Heirship Searches and Distribution

	3.0 Audit Objective and Scope
	4.0 Detailed Audit Observation
	4.1 Risks Exist of Misappropriation and Loss of Client Assets
	4.1.1 Payment Errors Result in Over $1 Million in Losses for Clients or Reimbursement from Assurance
	4.1.2 Client Assets Not Consistently Tracked, Resulting in Risk of Loss
	4.1.3 Lack of Reliable Tracking Processes of Legal Matters Results in Assurance Fund Payouts
	4.1.4 Long-Standing Business Relationship with Auction House Not Formalized, Increasing Risk of Redu
	4.1.5 No Record of Clearance Checks on 36% of Staff Who Have Access to Client Information

	4.2 Client Needs Not Well Understood to Support Provision of Quality Services
	4.2.1 Limited Visits Conducted to Confirm Needs and Circumstances of Guardianship Clients
	4.2.2 Little Information on How Clients Are Supported in the Community
	4.2.3 Financial Plans and Investment Choices Made without Complete Picture of Client’s Health Status
	4.2.4 Inflexible Investment Policy Not Supported by Evidence and Minimizes Income of Some Healthy In
	4.2.5 Assessing Alternative Fund Options Could Yield Opportunities for Better Value 

	4.3 Little Assurance that Guardianship Services Are Provided to Those in Need
	4.3.1 Low Number of Personal Care Guardianship Cases a Concern  
	4.3.2 Concerns with Community Assessors’ Work Identified but No Assessor Has Ever Been Delisted from
	4.3.3 Some Psychiatric Facilities Not Fully Confident that They Have Minimized Financial Losses of P
	4.3.4 Gaps in Legal Requirements Overlook Certain Groups of Vulnerable Individuals That Could Benefi
	4.3.5 Public Not Well Informed of Right to Replace Public Guardian

	4.4 Public Guardian Has Not Reviewed Staff Caseload in Over 20 Years
	4.5 Delays in Paying Out Estates and Lack of Training to Detect Fraudulent Heirs 
	4.5.1 System Limitations and Other Factors Contributed to Delay in Estates Distribution
	4.5.2 Lack of Staff Training to Detect Imposters Increases Estate Fraud Risk

	4.6 Success of Key Public Guardian Activities Not Fully Measured or Publicly Reported
	4.7 Service Fees Not Reviewed Since 2004, and Not Always Billed
	4.8 Case Management System Inadequate to Support Staff in Providing Good Services to Clients
	4.8.1 No Assessment of Best Use of Administration Fund



